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AN EXAMINATION OF POINT SYSTEMS AS A 
METHOD FOR SELECTING IMMIGRANTS 


TUESDAY, MAY 1, 2007 

House of Representatives, 

Subcommittee on Immigration, Citizenship, 

Refugees, Border Security, and International Law 

Committee on the Judiciary, 

Washington, DC. 

The Subcommittee met, pursuant to notice, at 3:08 p.m., in Room 
2237, Rayburn House Office Building, the Honorable Zoe Lofgren 
(Chairwoman of the Subcommittee) presiding. 

Present: Representatives Lofgren, Berman, Jackson Lee, Waters, 
Delahunt, Ellison and King. 

Staff Present: Ur Mendoza Jaddou, Chief Counsel; R. Blake 
Chisam, Majority Counsel; Benjamin Staub, Professional Staff 
Member; and George Fishman, Minority Counsel. 

Ms. Lofgren. This hearing of the Subcommittee on Immigration, 
Citizenship, Refugees, Border Security, and International Law will 
come to order. 

I would like to welcome the Immigration Subcommittee Mem- 
bers, our witnesses, and members of the public. We are here today 
for the Subcommittee’s sixth hearing on comprehensive immigra- 
tion reform. 

In our first five hearings, we examined the need for comprehen- 
sive immigration to secure our borders, to address economic and 
demographic concerns, and for historical reasons. We have exam- 
ined immigration reform in 1986 and 1996 in an effort to avoid the 
mistakes of the past. Last week, we considered the problems with 
and proposed solutions for our current employment and work site 
verification system. 

Today, we are turning our attention to immigration point sys- 
tems. You might have noticed some talk over the past couple of 
months about selecting immigrants using what’s known as a “point 
system,” such as those used by Canada and Australia. Some have 
suggested replacing many parts of our current immigration law 
with a point system. 

In the United States, we have had three overarching criteria by 
which we select immigrants: family ties, economic need, and inter- 
national humanitarian obligations and priorities. We have woven 
these principles into our immigration preference system, and they 
are woven into the fabric of our society. 

Whatever our process, we must remain true to these cherished 
principles of American society. The question is, can a point system 
capture these principles and help us implement them in practice? 

( 1 ) 
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I look forward to the testimony today to help us learn more about 
point systems so that we may determine whether it is right for the 
United States. 

It should be noted that immigration point systems have been 
considered and rejected by Congress as far back as 1981 and again 
in the late 1980’s, even after lengthy hearings and debate. Have 
things changed since the 1980’s? Are there new facts to be consid- 
ered? New issues? These are all questions I will have for our wit- 
nesses today. 

I very much look forward to the objective descriptions of point 
systems used by Australia, Canada, New Zealand and Britain, pre- 
sented by the Library of Congress. They will provide the back- 
ground we need to conduct our own analysis of point systems and 
allow us to compare them to the current immigration system. And, 
as pointed out by the Library, they are not allowed to take a posi- 
tion on these items, only to provide technical information. 

I look forward to expert opinions on point systems from wit- 
nesses who have studied, practiced and/or advocated for point sys- 
tems and, in some cases, compared them to the current U.S. Sys- 
tem. With today’s overview and analysis, I hope we can reach a 
conclusion on whether the U.S. should also turn to an immigration 
point system while moving away from a preference system built 
upon family ties, economic need, and humanitarian concerns. 

So thank you again to our distinguished witnesses for being here 
today to help us sort through what is a complex and very impor- 
tant issue; and I would now recognize our distinguished Ranking 
minority Member, Congressman Steve King, for his opening state- 
ment. 

[The prepared statement of Ms. Lofgren follows:] 

Prepared Statement of the Honorable Zoe Lofgren, a Representative in 

Congress from the State of California, and Chairwoman, Subcommittee on 

Immigration, Citizenship, Refugees, Border Security, and International 

Law 

I would like to welcome the Immigration Subcommittee Members, our witnesses, 
and members of the public to the Subcommittee’s sixth hearing on comprehensive 
immigration reform. 

In our first five hearings, we examined the need for comprehensive immigration 
to secure our borders, to address economic and demographic concerns, and for his- 
torical reasons. We have examined immigration reform in 1986 and 1996 in an ef- 
fort to avoid the mistakes of the past. Last week we considered the problems with 
and proposed solutions for our current employment and worksite verification sys- 
tem. 

Today we are turning our attention to immigration point systems. You might have 
noticed some talk over the past couple of months about selecting immigrants using 
what’s known as a “point system,” such as those used by Canada and Australia. 
Some have suggested replacing many parts of our current immigration law with a 
point system. 

In the United States, we have three overarching criteria by which we select immi- 
grants — family ties, economic need, and international humanitarian obligations and 
priorities. 

We have woven these principles into our immigration preference system because 
they are woven into the fabric of our society. 

Whatever our process, we must remain true to these cherished principles of Amer- 
ican society. The question is — can a “point system” capture these principles and help 
us implement them in practice? 

I look forward to the testimony today to help us learn more about point systems 
so that we may determine whether it is right for the United States. 
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It should be noted that immigration point systems have been considered and re- 
jected by Congress as far back as 1981 and again in the late 1980’s, even after 
lengthy hearings and debate. 

Have things changed since the 1980’s? Are there new facts to be considered? New 
issues? 

These are all questions I will have for our witnesses today. I very much look for- 
ward to the objective descriptions of point systems used by Australia, Canada, New 
Zealand, and Britain, presented by the Library of Congress. This will provide the 
background we need to conduct our own analysis of point systems and allow us to 
compare them to the current U.S. immigration system. 

I also look forward to expert opinions on point systems from witnesses who have 
studied, practiced and/or advocated for point systems and in some cases compared 
them to the current U.S. system. 

With today’s overview and analysis, I hope to reach a conclusion on whether the 
U.S. should also turn to an immigration point system while moving away from a 
preference system built upon family ties, economic need, and humanitarian con- 
cerns. 

Thank you again to our distinguished witnesses for being here today to help us 
sort through what is a complex and very important issue. 

Mr. King. Thank you, Madam Chair; and thanks for holding this 
hearing. I’m glad the Immigration Subcommittee is taking an ag- 
gressive approach to the hearings on the complex issue of com- 
prehensive immigration reform. 

As you all know, this subject is like a labyrinth. One issue leads 
to another, which leads yet to another. It’s difficult to find the end. 
So I look forward to many more hearings in order to flesh out the 
topics involved with any comprehensive immigration reform bill. 

Today’s topic has a long pedigree. In fact, the full Committee 
Ranking Member, Mr. Smith of Texas, explored immigration point 
systems when he chaired the Immigration Subcommittee in the 
late 1990’s. I’m pleased the point systems are being discussed as 
an option as we work to seek an immigration system that benefits 
21st century America. 

The most important concern when discussing any changes to 
U.S. immigration policy should be what is in America’s national in- 
terest. Unfortunately, many people seem to have the best interest 
of other nations and other citizens in mind. 

So a system that requires foreign nationals be allocated points 
for certain skills and attributes seems like a promising idea. In 
fact, in recent years, democratic industrialized countries around 
the world have been instituting immigration point systems. In your 
remarks, you mentioned those of Canada and the skills that they 
identify; and one of the things that was interesting is the emphasis 
that Canada put on language skills, including French and English, 
their two official languages. 

And Australia also has a point system and identifies a skilled 
work force, language proficiency; and also there’s the focus on age 
and particularly youth, people who have years to contribute to the 
economy, rather than just a few years to tap into the Social Secu- 
rity benefits. 

The United Kingdom as well. One of the things that I would like 
to point out that caught my attention would be they own a system 
that will give the country a, quote — and this is Liam Byrne, the 
United Kingdom Immigration Minister. They want a system that 
will give the country, quote, the best way of letting in only those 
people who have something to offer Britain, closed quote. 
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The U.K. System requires a potential immigrant to get at least 
80 points based on age, aptitude and experience, et cetera. I looked 
through these lists, and they are very high standards; and to the 
extent that, once you get past a certain age, it’s really a detriment 
to try to apply and be accepted through these systems and to put 
that in an economic equation and define that. 

But these kind of point systems that focus on the social aspects 
and the family reunification plans seem to work as a detriment to 
our economic interests; and I’m interested in promoting an immi- 
gration policy that enhances the economic, the social and the cul- 
tural well-being of the United States of America. I think that is an 
important principle for us to adhere to. 

I look forward to the testimony and very much welcome Senator 
Sessions from Alabama and appreciate the fact that he’s here 
today. And I yield back the balance of my time. Madam Chair. 

Ms. Lofgren. Thank you, Mr. King. 

Mr. Conyers is apparently on his way, and so we will reserve his 
opening statement. And if Mr. Smith arrives, of course, we will also 
reserve his opening statement. 

In the interest of proceeding through our witnesses and mindful 
of their schedules, I would ask that other Members who arrive sub- 
mit their opening statements for the record. Without objection, all 
opening statements will be placed into the record; and, without ob- 
jection, the Chair is authorized to declare a recess of the hearing 
at any time. 

[The prepared statement of Mr. Conyers follows:] 

Prepared Statement of the Honorable John Conyers, Jr., a Representative 

IN Congress from the State of Michigan, and Chairman, Committee on the 

Judiciary 

Today, we examine the notion of a “point system” as a possible feature of immi- 
gration reform. This system attempts to quantify the skills of potential immigrants 
in comparison to the perceived need of the admitting nation. 

Other English-speaking countries have used point systems to decide who may im- 
migrate. In the United States, on the other hand, our employment and family-based 
immigration systems respond not only to economic needs, but to humanitarian 
needs as well. 

At least three areas of possible concern leap out when looking at a point system. 

First, a point system could result in an inflexible bureaucratie nightmare. Under 
this system, occupations are rated and given points on the basis of the Govern- 
ment’s prediction of what jobs are needed. Frankly, this starts to a lot like the in- 
flexible systems used by HMOs that take medical decisions away from patients and 
put them in the hands of bureaucrats. 

In the United States, we should trust employers to determine what their needs 
are based on the changing market, rather than publishing and ranking every cat- 
egory of job and assigning them priority. Such an expansion of the Labor Depart- 
ment’s responsibility to classify and rank jobs — as contemplated by this proposal — 
would create a large and expensive bureaucracy while we would still not have 
enough labor inspectors out in the field to prevent worker exploitation. 

Second, it appears this system has not worked well in Canada. People admitted 
under this program in Canada often fail to obtain employment in their areas of ex- 
pertise. An immigration system that rewards family ties or employer sponsorship 
seems to make underemployment or isolation less likely. 

Third, a point system could foster discrimination and return us to the old days 
in which Northern Europeans were welcomed but African, Asians and Latin Ameri- 
cans were told that they “need not apply.” If a point system is just a method of se- 
lecting the most educated, disparities in education systems will leave out much of 
the developing world. English language requirements can have a discriminatory ef- 
fect. Instead of this approach, we should be encouraging talented immigrants to 
come to our shores and help them learn English here, which could then serve as 
a threshold for a more permanent stay. 



5 


Breaking the stranglehold of the old quota system has greatly henefitted our Na- 
tion. Increased numbers of immigrants from the developing world and their entre- 
preneurial spirit contributed to American’s economic growth. Some of those people 
came with developed skills. Others built their skills in American universities. But 
many came with just a dream and a stubborn will to succeed. 

A point system that results in de facto exclusion is inconsistent with our future 
needs and our lasting values. The country has always thrived on the experience and 
determination of such immigrants. A controlled, orderly, and fair system can har- 
ness this energy for the benefit of all. 

I welcome all of our distinguished panelists and I look very much forward to their 
testimony. 

[The prepared statement of Ms. Jackson Lee follows:] 

Prepared Statement of the Honorable Sheila Jackson Lee, a Representative 
IN Congress from the State of Texas, and Member, Subcommittee on Immi- 
gration, Citizenship, Refugees, Border Security, and International Law 

Today marks the fifth hearing in a series of hearings dealing with comprehensive 
immigration reform. This subcommittee previously dealt with the shortfalls of the 
1986 and 1996 immigration reforms, and most recently the difficulty that employers 
encountered when they attempted to verify that potential foreign employees have 
work authorization. At last Thursday’s hearing on April 26, 2007 we looked at ways 
to improve the emplo 3 mient verification system. 

Any honest discussion about comprehensive immigration reform must include the 
methods utilized by other nations around the globe. This hearing will focus on a 
point system, like the ones used by our friends in the United Kingdom, Australia, 
and Canada. Point systems have been considered in the past by both the House and 
the Senate, however a point system has consistently been rejected. 

Currently the United States has an immigration preference system that is broken 
down into two categories, family based immigration and employment based immi- 
gration. 


FAMILY based IMMIGRATION 

The opportunity to migrate to the United States based on familial status depends 
on four factors. First, the immigration status of the sponsoring relative, (i.e. — is the 
sponsor a United States citizen, or a lawful permanent resident?). Second, what is 
the nature of the relationship? Obviously the closer the relationship the better. 
Third, what is the migrant’s country of chargeability, or where is the migrant from? 
Fourth, what is the existing and anticipated backlog (if any) of approved aliens in 
the relevant category for the country of chargeability. Certain family based cat- 
egories are never subject to backlog because there are never subject to limitations. 
Those categories are 1) immediate relatives, 2) returning U.S. permanent residents, 
and 3) applicants for reacquisition of citizenship, 4) refugees and asylees, 5) aliens 
obtaining registry, 6) children born to immediate relatives after visa issuance, and 
7) children born to permanent residents while temporarily abroad. 

FAMILY BASED IMMIGRATION SUBJECT TO BACKLOGS 

The Immigration and Nationality Act (INA) allows for 480,000 family preference 
entrants per year, however only 226,000 are allowed. The order of preference is as 
follows: 

First preference goes to unmarried sons and daughters of U.S. citizens. Second 
preference goes to spouses, and minor children of lawful permanent residents. Also, 
unmarried sons and daughters of lawful 

permanent residents. Third preference goes to married sons and daughters of U.S. 
citizens, and their spouses and children. Fourth preference goes to brothers and sis- 
ters of United States citizens, and their spouses and children, provided the U.S. citi- 
zens are at least 21 years of age. The attempt to keep families together in theory 
is good, however in practice we all know that this is not the case. The number of 
applicants is great, and our resources are few. 

EMPLOYMENT BASED IMMIGRATION 

Employment based immigration is broken down into five tiers: 1) Priority work- 
ers, 2) Advanced Degree Professionals and Exceptional Ability Aliens, 3) Skilled 
Workers, Professionals and Other Workers, 4) “Special immigrants,” including reli- 
gious workers, and 5) Employment creation immigrants. 
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The first tier applies to individuals with “extraordinary ability” in the sciences, 
arts, education, business, or athletics; outstanding professors and researchers; cer- 
tain multinational executives and managers; the spouse and child of the aforemen- 
tioned. 

The second tier applies to individuals holding advanced degrees in their profes- 
sion, or employees with exceptional ability whose services are sought by an em- 
ployer in the United States. 

The third tier applies to skilled workers, and professionals with baccalaureate de- 
grees. The fourth tier applies to special immigrants like religious workers. The final 
tier applies to migrants who have an entreprenureial spirit and have invested at 
least 1 million, but at times as low as $500,000 in “targeted employment areas.” 
They must also create no less than ten jobs for American citizens. 

This is the current method in the United States. Quite frankly members of the 
tech industry will tell you that there are not enough visas to meet our needs. A 
practical problem is the fact that the aliens immediate family members (i.e. — spouse 
and children) count against the number of employment based visas that are issued. 
Thus the problem may not be in the system, but rather how the system works. Nev- 
ertheless, an examination of our international neighbors methods is worth looking 
at. 


UNITED KINGDOM, CANADA, AND AUSTRALIA 

All three nations utilize a points system to admit skilled workers. In fact skilled 
workers represent the majority of immigrants in that country, whereas the majority 
of immigrants to the United States are unskilled workers. Generally speaking, 
points are awarded on the basis of education, work experience, language proficiency, 
arranged employment, achievement in the applicant’s field, age, and occupational 
demand. The UK has made a conscious effort to seek out individuals with MBA’s, 
and Canada’s goal is to recruit a majority of highly skilled immigrants every year. 

In conclusion a point system could help, but I advise that any point system we 
implement be uniform, and practical because in the end the United States is the 
winner. 

Ms. Lofgren. We have three distinguished panels of witnesses 
here today to help us consider the important issues before us. 

I would like first like to introduce Senator Jeff Sessions of Ala- 
bama, a Member of the Senate’s Judiciary Committee and the Sub- 
committee on Immigration, Refugees, and Border Security. Prior to 
his election to the Senate in 1996, Senator Sessions served as both 
Alabama’s Attorney General and the United States Attorney for 
Alabama’s Southern District. He holds his bachelor’s degree from 
Huntington College in Montgomery and his law degree from the 
University of Alabama. 

Welcome, Senator Sessions, to the House Immigration Sub- 
committee. 

We have — unlike the Senate, we have a 5-minute rule here, but 
we will be very generous in the enforcement of such with our Sen- 
ate colleague. But we would ask that you summarize your testi- 
mony so that we might have an opportunity for questions. Thank 
you so much for coming over to our side of the Capitol. 

TESTIMONY OF THE HONORABLE JEFF SESSIONS, 

A U.S. SENATOR FROM THE STATE OF ALABAMA 

Mr. Sessions. Thank you. Madam Chairman; and you are wise 
to have a 5-minute rule, especially when Senators show up. We are 
used to talking on too much. 

Maybe I can just sum up, and I’ll offer my full statement for the 
record, how I see this question and how I believe we should con- 
sider it. And I want to thank you and Mr. King for both of you in- 
viting me, because I do believe we are talking about something that 
is very important. 
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I believe it was Professor Borjas in his book Heaven’s Door that 
said, in effect, if your goal for immigration is to serve the national 
interest, let me know, I can help you achieve that. Another witness 
at one of our Committees said almost the same thing. 

Now, Mr. King said immigration should serve, according to the 
Brits and, in his view, the United States, the national interest. So 
I think that is a given. 

Second, we had in 2000 11 million people apply for the 50,000 
lottery slots. Now that gives you some indication of the truth, 
which is we can’t accept everybody that wants to come to America. 
It is a door. Heaven’s Door, as Professor Borjas, himself a Cuban 
refugee, now at the Kennedy School at Harvard, says about the 
subject. 

So if we can’t accept everybody, then we have to ask ourselves, 
how should we deal and decide among those who would like to 
come? What is a fair basis? What is a just basis? What is a basis 
consistent with our heritage? It’s a different kind of world than 
we’ve had in the past with these large numbers out there. 

So I guess first I would say that skilled — and I think you’ll hear 
from the panels as we go along that immigrants with higher edu- 
cation levels and higher skills enjoy and benefit from the American 
experience more than those who do not. Likewise, people who come 
to our country with even some education, but particularly those 
with advanced degrees and higher education and higher skills, pay 
far more in taxes to the Government than they will ever take out 
from the Government. So those are important factors if we consider 
what is in our national interest. 

Some have suggested that we can do immigration in large num- 
bers, even unskilled, and that that will solve our Medicare and our 
Social Security long-term systemic problems. I believe you’ll be 
hearing from Mr. Rector at the Heritage Foundation, and his num- 
bers conclude just the opposite. In fact, they will make both of 
those unsound systems even more unsound. 

But if the immigrants who come are high skilled, who are likely 
to be high income, who pay large amounts in taxes, that could in 
fact positively affect that. And since it’s a zero sum gain when an 
individual becomes a citizen and has a right to bring their elderly 
parents, for example, we have to remember that they are denying 
some young person somewhere in the world who maybe has worked 
hard to learn English, worked hard and gotten some advanced de- 
gree. They don’t have a chance unless they have a relative. 

I think about two young people that might be living in Honduras. 
One is a valedictorian who took English in high school, took advan- 
tage of radio or television to learn English and speak it well, maybe 
has a year or so of technical school. That individual would have no 
chance of coming and would be competitively at a total disadvan- 
tage to a high school dropout who happened to be the brother of 
someone who is a citizen of the United States. So this is the system 
we have today. 

Among those two, who should be the one that would have the 
best opportunity to succeed and would have the best opportunity to 
contribute to the American system? So I think that is a factor as 
we evaluate this. 
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I am also concerned that by having a disproportionate number of 
low-wage, low-skilled workers come in, that, in fact, wages for 
lower-skilled workers have not increased and, in fact, in some 
areas have decreased factored for inflation. 

So it’s clear you bring in — in my area of the country, if you flood- 
ed the country with a lot of cotton, our farmers wouldn’t hesitate 
to complain that their cotton prices will go down because they have 
more foreign competition. The same is true with labor. Extensive 
large amounts of low-skilled, low-wage labor does pull down the 
wage rates of United States workers; and, in fact. Professor Borjas 
and others have made that point quite clear in testimony before 
the Senate. 

So, Madam Chairman, I thank you for the opportunity to be 
here. In the course of this, I met the Canadian leader of the point 
system. We’ve studied the Australian system. We believe it has 
much to commend it. In fact, it can help us in extraordinary ways 
to fairly select from those millions that want to come in ways that 
will benefit the United States and provide the best opportunity for 
those to succeed here. 

I’m glad that you’re looking at it. It makes so much common 
sense to me. I believe the American people need to understand that 
you will still be able to bring wives and children when we say 
chain migration should be curtailed. But the elderly parents or 
brothers and sisters would not get a huge advantage as they have 
today to come in just because they have a relative here. 

My time is up. Thank you very much. 

Ms. Lofgren. Thank you very much. Senator, and also for being 
so unsenatorial like in your terseness. We appreciate it. 

Mr. Sessions. I failed to do one thing and put a chart up for you. 
If you will give me 1 minute to do that. 

Ms. Loegren. Of course. 

Mr. Sessions. This shows what the United States system does. 
We give out 1.1 million green cards. According to the numbers, we 
have 58 percent of those basically family based. That means they 
did not have to establish any skill to come into the country. 

Canada with their point system — and, in fact, the Parliament in 
Canada directed the Immigration Department to achieve a 60 per- 
cent merit-based, and they let them do it how they chose, and they 
have about a 60 percent skill-based entry. And Australia, likewise, 
has 62 percent skill-based entry. 

Canada definitely kept the humanitarian refugee slots. Australia 
has a little less refugee slots. So I would contend that we can keep 
our humanitarian slots, we can keep spouses and children slots, 
but that we ought to make a major movement to identify those peo- 
ple that can be so beneficial to our economy and give them priority 
over those with less potential. 

Ms. Loegren. Do you have another slide? 

Mr. Sessions. No, that is it. 

Ms. Loegren. Okay. Thank you very, very much. 

[The prepared statement of Mr. Sessions follows:] 
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Prepared Statement of the Honorable Jeff Sessions, 

A U.S. Senator from the State of Alabama 

House Judiciary Subcommittee on Immigration, Citizenship, Refugees, 
Border Security, and International Law Oversight Hearing 

An Examination of Point Systems as a Method for Selecting Immigrants 

Tuesday, May I, 2007 
2237 Rayburn House Office Building 
3:00 p.m. 

Senator Jeff Sessions 
Statement For The Record 

I. INTRODUCTION -THE BIG ISSUES OF IMMIGRATION 


Thank you, Mr. Chairman, for having this hearing. If we are going to have 
comprehensive immigration refonn, as ultimately we should since the current 
system is certainly broken, we have to move from just debating border security and 
how to deal with those here unlawfully. 

We must focus on the great, long term issues. To an amazing degree, those 
issues have not been discussed. But, a mature nation, we must grapple with them 
and make critical decisions. For example, we have had little or no discussion on 
these following issues: 

• How many immigrants can we let in each year? 

o Many more people want to come to tlie U .S. than we can accept — 
Professor George Borjas of the Kennedy School of Government at 
Harvard illustrated that point when he testified last year before the 
Senate. 

o He noted that in 2005, 5 million people applied for 50,000 visa lottery 
spots. In the last lottery before 9/1 1 (2000), 11 million applications 
were filed. 

• What set of niles should we use to pick and choose from the many 
applicants? 

• How can our immigration policy benefit our nation to the maximum degree? 

• How do we create an immigration policy that selects the people who are 
going to be most successful here? 

• How do we ensure that immigrants will contribute more to the government 
in taxes than they will take out in services? 

• How do we use immigration policy to improve the economic well being of 

- 1 - 
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our people — not reduce their incomes? 

These are tire great issues of immigration. They are questions tliat I do not believe 
we have adequately discussed. 

11. SENATE JUDICIARY COMMITTEE HEARING ON THE BIG ISSUES 
OF IMMIGRATION 


During last year’s debate, the Senate Judiciary Committee - upon my request - had 
just one hearing focused on these questions. {Immigralion: Economic Impacts, 
April 1 8, 2006) It was held just weeks before the full Senate voted on S. 261 1 (on 
May 25"', 2006). 

At that hearing, economic experts were in agreement that: 

• The U.S. must limit annual immigration numbers - “ ...we are not ready to 
open the floodgates on immigration. We will continue to have controls on 
immigration, and we need, to find cost-effective and humane ways to limit 
those immigrants. ” Professor Hariy' Holzer (Associate Dean and professor 
of public policy at Georgetown); 

• They aureed that recent low skilled immiurants have had a neuative impact 
on the wages of low-skilled native workers — jthel large increase in low- 
skilled immigration, [] has had. the effect of decreasing the wages and 
employment opportunities of low-skilled workers who are currently resident 
in the United States. " Dr. Barry Chiswick (Head and research professor at 
the Department of Economics at the University of Illinois in Chicago); 

• And they anreed that the U.S. needs to alter its immigration policies to focus 
more on high-skilled immigration — “ [TJwo thirds of the immigrants 
coming in [to the U.S. annually] come in under kinship criteria. VJhat vi-e 
want to do is attract those immigrants who would, have the largest positive 
contribution to the American economy, and they will he highly skilled 
immigrants, immigrants with high skills in literacy, numeracy, scientific 
knowledge, fandj technical training. Current immigration law pays very, 
very little attention to the skills that immigrants bring to the United States. ” 
Dr. Barry Chiswick (Head and research professor at the Department of 
Economics at the University of Illinois in Chicago) 

Despite the advice we received, the Senate Immigration Bill gave virtually no 
attention to these issues and continued to prioritize low-skilled immigration over 
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high-skilled immigration. 


III. RATIO OF SKILLED / EMPLOYMENT BASED IMMIGRATION TO 
OTHER TYPES OF IMMIGRATION IN THE U.S.. CANADA. AND 
AUSTRALIA 


After the Economic Impact hearing in the Senate Judiciary Committee, I became 
increasingly interested in the immigration policies of other developed nations. 

I began to study the Canadian and Australian permanent immigration systems. 
[See Chart - “Three Approaches to Immigration”]. Indeed, there are dramatic 
differences in the ratio of skilled immigrants to non-skilled and family based 
immigrants that occur in the United States and the ratios in Canada and Australia. 

Of the more than 1 .1 million permanent immigrants the United States admitted in 
2005, only 22% were skill based (and 1/2 of these were the family members of the 
employment based immigrants); 58% were family based; 16% were humanitarian 
based; and a 4% were given out randomly through the visa lottery. For the large 
majority of immigrants to the U S. only 1 variable really mattered - whether they 
had a family member in the U.S. 

In both Canada and Australia, the percentages are quite different. They make 
skilled migration the top priority. In Canada, 60% of immigrants are skilled; 24% 
are family, and 16% are humanitarian. In Australia, 62% of immigrants are 
skilled; 29% are family; and 9% are luunanitarian. 

IV. SENATE HELP COMMITTEE HEARING ON THE POINT SYSTEMS 
USED BY CANADA AND AUSTRALIA 


Canada and Australia use “point systems” to choose the best applicants for their 
skilled migration programs. Early last fall, I asked the Senate Help Committee to 
hold a hearing to examine these point systems. {Employment-based Permanent 
Immigration: Examining the Value of a Skills Based Point System, September 14, 
2006) 

Before the hearing, the Canadian and Australian embassies came to tire hill to brief 
us. I met personally with Monte Solberg, who was then Canada’s Minister of 
Citizenship and Immigration. He told me how pleased Canada was with their point 
system, and how they had worked to refine it over the last 30 years. 





12 


1 learned that Canada accepts three major categories of pennanent immigrants - an 
economic class, a family class, and a refugee class. The “economic class” 
immigrants are what we would call “emplo)inent based” immigrants, and 
Parliament intended for them to acconnt for around 60% of Canada’s animal 
immigrant admissions.^ In Canada points are awarded for: 


Education 
Language proficiency 
Employment experience 
Age 

Arranged employment 
(and) Adaptability" 


25 possible points 
24 possible points 
21 possible points 
10 possible points 
10 possible points 
10 possible points 


After speaking with Australian embassy officials, I learned that Australia employs a 
very similar point system to evaluate their skilled worker applicants. 


At the ElELP hearing (September 14, 2006), we heard from several experts familiar 
with the U.S. immigration system, and the Canadian and Australian systems. 


Mr. Charles Beach, Professor of Economics at Queens University in Ontario, 
Canada, was an expert on the Canadian plan. According to Beach, since 1980, 
Canada has increased the number of immigrants coming in imder the point system 
from 35% to more than 60%. His advice to U.S. policy makers was that “bringing 
in a skill-based point system means that yon sain useful policy tools that can ... 
raisfej average skill levels of arriving immigrants. " 


Mr. George Borjas, the Scrivner Professor of Economics and Social Policy at the 
Kennedy School of Govermnent at Harvard University made the economic case for 
refonning U.S. immigration policy to focus more on skills - “high skilled 
immigrants earn more, pay higher taxes, and require fewer services than low- 
skilled immigrants. ” He pointed out how current U.S. immigration policies have 
resulted in a steep decline in the skills of immigrants over the last 40-50 years, and 
stated that the net economic benefits to America of immigration could increase 
substantially if incoming immigrants were more skilled than they are today. 

Mr. Massey, that Bryant Professor of Sociology and Pnblic Affairs at Princeton 
University , [the Democratic minority witness] described how U.S. immigration 
policy has given “the family side [of immigration] .. more emphasis than it 


1 Id. and http://www.cic.gc.ca/english/pub/facts2005/permanent/index.html 

2 http://www.cic.gc.ca/english/skilled/qual-5.html 

-4- 
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needs^.^ the brother and sister provision . , is the single most important factor for 
the immigration chaining the creation of networks that bring more migrants. ” 
He supported eliminating the brother/sister provisions to make U.S. immigration 
policy more balanced. 

1 understand that New Zealand also has a point system similar to Australia, and 
that the United Kingdom will soon be expanding the point system they 
implemented in 2002. Focusing on nuclear families and implementing point 
systems is how other countries with comparative economies have prioritized 
skilled migration. Surely, we should consider the ideas of other developed nations 
— especially when they are happy with what they have done. 

V. THE SENATE AND THE WHITE HOUSE ARE CONSIDERING 
IMPLEMENTING POINT SYSTEM AND REDUCING CHAIN 
MIGRATION CATEGORIES 


A few weeks ago, a power point that the White House was using in bipartisan 
negotiations with Senate Judiciary Committee was given to the press. It includes a 
proposal for a point system for merit based immigrants. It also [and] proposes 
eliminating the diversity visa lottery and chain migration categories so that more 
high-skilled immigrants can be accepted without raising the total annual 
immigration levels. These reforms clearly represent steps in the right direction. 

VI. CLOSING: 


It is a simple fact that the United States can not admit every applicant, and it is 
indisputable that our policies should serve the national interest. As a whole, we 
must enact an immigration policy that serves as a net plus to our nation’s economy, 
not a net drain. 

In choosing between the many applicants that want to come here, it makes good 
sense to choose persons who are educated, young, and fluent in English. 
Statistically, immigrants with those characteristics will assimilate quickly, and 
contribute more than they consume in federal benefits and services. 

I congratulate you for holding this hearing and I look forward to working with you 
on these issues. 
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ATTACHMENT 



■ Family Based ■ Skill/Employment Based ■ Humanitarian Visa Lottery/Other 

(and their immediate families) (refugees, asylees 

cancellation of removal etc ) 
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Ms. Lofgren. In reading through the testimony that will he of- 
fered here today, one of the things that struck me was how you es- 
tablish the employment side. We are just looking at the point sys- 
tem here today, and it’s fine to look at it. Most of the other coun- 
tries that use it don’t use the point system for the family. They’re 
just looking for the economic-based employment. And in some of 
those countries underemployment or unemployment has actually 
been a product of the point system, because the people they’ve ad- 
mitted based on their education may or may not have a job; they 
may or may not have the credentials. And it struck me that the 
marketplace might be a better sorter of who’s going to contribute 
to our economy than just a Government point system. What’s your 
thoughts on that. Senator? 

Mr. Sessions. I think the economy does play a big role. But in 
certain areas the demand for low-skilled workers could be very — 
low-wage workers could be very, very, very substantial; and that 
may not be in the best national interest. 

So I think Canada, for example, gives skill points for bricklayers. 
It gives skill points for drywall workers. So you can give points for 
skills for something less than college. Although in the long run I 
think statistics will show that a person with education can adjust 
to the flow, they’re more flexible, they’re more able to adjust and 
land on their feet, even if for a temporary period they have difficul- 
ties. So I would tend to not diminish the value of education, but 
I do think you could set a skill base set that included more than 
just academic skills. 

Ms. Lofgren. Well, I agree with that. We do have in our current 
system, for extraordinary individuals, there’s no requirement that 
they have an offer of employment. We just make the assumption 
that at that level they’re going to be good for the country. 

But, for example, in Canada you might have someone with an 
M.O., but because of credentialing they’re driving a cab instead. 
They haven’t been licensed to practice. And having a job would 
make sure the skilled people, not the extraordinary people, were 
actually able to contribute in a way that was envisioned. 

Mr. Sessions. Australia does emphasize that occupational con- 
nection much more, and points are given for a guaranteed job in 
an area that they’ve certified and needs work. In fact, if — some dis- 
tricts of Canada are overpopulated, and in Australia I think they 
give more points if you are going into an area that needs more 
workers. 

Ms. Lofgren. New Zealand does that as well. 

In terms of the under-Ph.D. -level skill level, let’s say — I mean, 
there’s skilled trades, there’s locksmiths, plumbers. Those are jobs 
where really there’s a skill set that is required, but it may not be 
book learning in the same way. Australia gives points for that and 
seeks them out. Do you envision that being part of a system that 
would serve American interests as well? 

Mr. Sessions. I do. 

Madam Chairman, it’s a little bit — I’m a little ambivalent about 
one thing. Canada just simply told the Immigration Department to 
do it. Our history has been for Congress to write the law and set 
the — even down to minute numbers. Perhaps we need to look for 
some sort of balance where the Labor Department or the Com- 
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merce Department rates certain industries as needing more work- 
ers and skills are needed and adjust those, have the flexibility to 
adjust them on a year-to-year basis. Probably this Congress will 
want to be more involved than they have been in Canada. But, 
likewise, I do think we should give some flexibility to the relevant 
department to decide national needs. 

Ms. Lofgren. It’s interesting that you say that, because that is 
something I’ve observed as well. I mean, the Congress deciding 
where the shortage is doesn’t really work. We don’t meet often 
enough, and it just hasn’t worked out. But Schedule A, which is 
supposed to identify the shortages in the Department of Labor, 
that hasn’t been updated either. That is still the case with some 
of the medical professions, but we had some extreme shortages, 
and they never really updated that. So I’m wondering if we should 
look at — if we are going to delegate that with some guidelines, 
maybe we need to look at some new criteria to make that happen? 
I’m wondering if you’ve given some thought to that. 

Mr. Sessions. I have not given detailed thought to it, but that 
is my general impression. 

I would mention one thing. I think the talking points that the 
Administration got to the press, that they’ve put out there, one 
thing that we shouldn’t forget in this mix and that is it creates 
what I expect and hope would be a real temporary worker program. 
So this could be agricultural workers, this could be other low- 
skilled workers who come for, in my view, a year or less without 
their family and can come back and forth as many times as they 
would like, something like that. So this would help — ^but they 
wouldn’t be shut out of applying for citizenship. 

So if they wanted to become a citizen, they could be coming for 
5 years, maybe getting a junior college degree or college degree. 
Then they could apply for the permanent track also and perhaps 
have a chance to come on in as a citizen if they would be meri- 
torious. 

Ms. Lofgren. I know my time is up, but if I can just follow up 
on that point. One of the things we’ve thought about is — I mean, 
there are many issues here. One is our labor needs. One is, if you 
take a look at our demographic needs, our birth rate is not suffi- 
cient to meet our job production rate, just as Western Europe and 
Russia and other developed economies — well, I don’t know how de- 
veloped Russia is, but certainly Western Europe and Japan are fac- 
ing that same problem. 

So we’ve thought about, rather than trying to micromanage it, 
use market forces to let people make some determinations them- 
selves, since the history of migration in the Western Hemisphere 
is largely circular, not permanent. But rather than the U.S. Gov- 
ernment playing Big Brother, you just let the market play more of 
a role than we’ve done in the past. It sounds like you’ve given some 
thought to that. 

Mr. Sessions. I think something like that can work. I just be- 
lieve that the bill as written in the Senate last year was defective 
in that the temporary guest worker program allowed an individual 
to come, to bring their family, their wife and children, for 3 years 
and, if they were still working, get an automatic 3 years and auto- 
matic 3 years on down the line. And, in effect, after a decade or 
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so, they’re entrenched here; and if that job is not here, then we 
have an illegal person that we are not able to — morally, it’s just 
very painful to try to remove someone like that. 

So I think we are fooling ourselves if we go that route. We should 
have a genuine temporary worker program that is temporary and 
a permanent system of immigration that is based on merit and 
skill. 

Ms. Lofgren. My time has expired, and I would like to recognize 
the Ranking Member for his 5 minutes plus. 

Mr. King. Thank you. Madam Chair. 

Senator Sessions, looking over your chart here and the United 
States showing 22 percent in the skill employment based in the 
blue, and my notes show that that’s about a little short of 250,000 
people annually. But 54 percent of those were used for spouses and 
dependent children. So I make a point that a portion of those skill 
based, by my statistics, and actually also a majority of them were 
also family reunification type of visas, and so that 22 percent gets 
slipped down to 10 percent. Would you concede that point or criti- 
cize it? 

Mr. Sessions. You know, I actually would. 

One of the quotes I have in my handout, I believe, is it Professor 
Chiswick or one of the professors that testified, his number was 7 
percent actually on skill-based. This is a number that has sort of 
been used. But it does include, I believe, children and spouses. Cer- 
tainly children wouldn’t likely be skilled, and spouses may or may 
not be. So I think that overstates the number. 

Mr. King. So when I look at that chart, I slice that piece in half 
in my mind’s eye; and you add that number up then to 11 or maybe 
even another 17 percent altogether. 

Mr. Sessions. Mr. King, I think the reason we use that number 
is because that is the way Canada and Australia do, so we are com- 
paring apples to apples when we are looking at the charts. But, in 
truth, many of those in that 22 percent are likely to be unskilled. 

Mr. King. If I will take the 7 percent of Professor Chiswick that 
is in your document, that takes us to 75 percent of that chart 
would be blue. So I just wanted to emphasize that point. I appre- 
ciate the position you’ve taken on this. 

Of the categories that are most often used, and among them are 
education, job skills and language skills, et cetera, what would you 
rank as the most important criteria? 

Mr. Sessions. I think since we have millions each year that want 
to come here that we are not able to accept, I think it would be 
perfectly responsible and reasonable to ask that they have lan- 
guage skills before they come. Because English is an international 
language. Almost any country in the world you could have devel- 
oped those skills. So I think that is very important. 

But I believe the statistics do show that even with a few years 
of college a person is most likely to be quite successful in the 
United States. So education seems to — now, if you take a specific 
skill, that could be very valuable, too. But then again a decade 
from now and the technology changes and that person’s skills are 
not so much needed. 

Mr. King. As I look at these charts from the various countries 
and look at the categories that are there, I didn’t know what I was 
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going to see. I expected something fairly basic that I’m looking at 
here. I expected something perhaps more sophisticated. Maybe be- 
hind that there are the other kind of spreadsheets that would take 
in some subfactors, so to speak. 

But I would wonder if you’ve given any thought to the idea that 
we could put a cap on our overall immigration and say this would 
be a fixed number for a year, if we can agree on what that number 
is, no matter what the circumstances, we not exceed that, and 
then, when we turn that slice of blue pie into something signifi- 
cantly bigger than that, be able to define that to the extent that 
we could pick the profile of those who would be a net contributor 
to our economy and also pay a little consideration to their ability 
to fit into the culture in some way. Would you think that we could 
be sophisticated enough that we could give a score system in that 
and be able to make it a net positive and identify it scientifically 
and use that. Congress set the cap rather than business make the 
demand, and then the highest priority would be those who con- 
tribute the most? 

Mr. Sessions. Yes, yes, and I guess with some caution. I do be- 
lieve that we should spend some time as a Congress asking those 
more detailed questions, and I believe we can draft a legislation 
that includes an emphasis on areas that are likely to be successful. 

I also am of the belief that immigration is ultimately in the na- 
tional interest. Therefore, just to say a willing worker and a willing 
employer, as the President has said a number of times, does not 
strike me as good policy. In other words, we would almost be say- 
ing the Government has no interest. As long as there’s an employer 
and employee, they get to decide. And that is sort of what’s been 
happening through illegality and other things. So I don’t think that 
is acceptable. 

But I do believe we could write some standards, and we could 
also give governmental agencies a cap number and allow them to 
adjust in there for changing economic circumstances or historical 
changes in the economy. 

Mr. King. Thank you. Senator. 

I want to make sure that I’m clear on how these pieces fit in this 
jigsaw puzzle. I’ll say there are a lot of hypotheticals in immigra- 
tion policy, and that is one of the reasons it’s very complicated. 
But, as I understand this, you would look at the unskilled labor, 
an acknowledgement that we need some of that in certain areas, 
and those would be the temporary workers, but they wouldn’t be 
precluded from working to get their education and skills up to 
where they could qualify to a net benefit to society; and, while 
all that is going on, focus your real immigration that had a path 
to citizenship on those that could make a distribution to the econ- 
omy? 

Mr. Sessions. That is a good summary of it, Mr. King. I think 
that would be good for America. I think that is something other na- 
tions have proven and like what they’re doing, nations that have 
similar economies to ours. So I think that is the way we should go. 

I know it’s complicated. I’ve been very disappointed, actually, and 
somewhat surprised we’ve had so little discussion of this in recent 
years. In fact, a bill that hit the Senate floor last year had no ref- 
erence to these ideas at all. 
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I was not able to get a point-based hearing in Judiciary, but I’m 
on the Health, Education, Labor and Pensions Committee, and we 
did have one hearing in that Committee on the point system, which 
I thought was good because we had some excellent witnesses. So 
I think we should pursue this. I think we have the possibility of 
doing something we could be very proud of. 

Mr. King. Senator, I want to thank you for your testimony today. 
You’ve given me some things to think about, too. And that is what 
these hearings are about, to help rearrange our thought process so 
we can come to a conclusion that is good for the country. Thank 
you very much. 

Thank you. Madam Chair. 

Ms. Lofgren. Thank you, Mr. King. 

Senator, are you able to stay for additional questions? 

Mr. Sessions. I could. 

Ms. Lofgren. Then I would recognize Mr. Delahunt from Massa- 
chusetts. 

Mr. Delahunt. Senator, welcome to the House of Commons. 

Mr. Sessions. It’s good to be here. I almost said among the com- 
moners, but I knew better. 

Mr. Delahunt. We respect and appreciate the House of Lords. 
And I apologize. I had another hearing going on, and I’m just walk- 
ing in at the tail end. 

You know, the skill component of a point system, I guess much 
would depend on the eye of the beholder in terms of what con- 
stitutes skills. What’s your definition? 

Mr. Sessions. Well, we know education makes a difference. We 
know language skills make a difference. I note that the Canadian 
system gives skill points for bricklayers. It gives skill points for 
drywall workers. So I think as we analyze our economy that those 
could be given skill points, too. 

Mr. Delahunt. So the concept of skill, however, for determina- 
tion, the definition of skill would depend on the economic needs of 
the country at a particular point in time? 

Mr. Sessions. I think so. To me, you want to select the people 
who are most likely to benefit from this great American experience, 
the people who are likely to flourish the best; and how you do that 
is very difficult. My inclination, as I said with the Chairman, would 
be that perhaps Congress, since we are in the habit of microman- 
aging immigration more than they do in Canada, we might have 
some basic standards that we set. But I believe we should give an 
independent agency, our Cabinet, Commerce, Labor, some input in 
deciding how many numbers you may need in bricklaying and how 
many you may need in computer workers. 

Mr. Delahunt. But this wouldn’t — ^you know, this would not ex- 
clude, for example, refugees or asylum seekers? 

Mr. Sessions. No. My view would be, as Canada and Australia 
have — the green represents 16 percent in Canada is humanitarian, 
9 percent in Australia, so we would set a number probably con- 
sistent with our 16 percent heritage of humanitarian. 

Mr. Delahunt. That is all the questions I have. Thank you. Sen- 
ator. 

Ms. Lofgren. Thank you. 

Mr. Ellison. 
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Mr. Ellison. Good afternoon, Senator. How are you? 

Just a few questions. I notice that on the pie charts you have 
there that the family-based piece is a large proportion of Ameri- 
can’s immigration. The other ones are much smaller. How would 
the fourteenth amendment’s language saying that people are citi- 
zens in the States in which they are born, essentially making a 
child born to immigrants a citizen, how would that impact a system 
in which we de-emphasize family-based decisionmaking in immi- 
gration? Do you think it would? 

First of all, do you think it would; and, if so, how? 

Mr. Sessions. Well, I’ve tried to read the case law on being born 
in America. It’s maybe not conclusive but appears to suggest that 
birth does give you citizenship. 

On family, you don’t have a constitutional right to come here. 
And on the family question I believe that spouses and children 
should be able to come. But the question is aging parents or broth- 
ers and sisters, and there’s a zero sum gain. Congressman. So for 
every, say, aging parent that comes, that is a slot denied to the 
young valedictorian in Honduras who speaks English but doesn’t 
have a relative here. 

Mr. Ellison. Thank you. Senator. 

I guess a part of what was inside of my question was what is this 
family — 58 percent family made up of? Is it siblings, as you pointed 
out, or aging parents? What is the driver behind that? 

Mr. Sessions. That 58 percent of family includes — and correct 
me if I’m wrong, counsel — does that include spouses and children 
or just brothers, sisters and parents? 

Voice. All of them. 

Mr. Sessions. It includes all of them. 

Mr. Ellison. Does your able counsel have any idea on what per- 
centage is what in terms of families? 

Mr. Sessions. We do have the numbers. I’ve seen somebody float 
the numbers. 

In other words, if you eliminated 50,000, the 4 percent lottery 
slots, and you eliminated the non-nuclear family, you would free up 
quite a number of slots. That would move us probably above 50 
percent with just those changes, above 50 percent being skill-based. 

Mr. Ellison. Okay. Well, I’m sorry I missed your testimony. 
There’s a lot of things going on around here. 

But another question is I think earlier in your testimony — I 
could be wrong, maybe I got this wrong, but it sounded like you 
said that part of the criteria we should apply in immigration re- 
form is fairly selecting from immigrants who come. Do you remem- 
ber using that terminology? 

Mr. Sessions. Yes. I believe that since everyone is not allowed 
to come — and we had 11 million people in 2000 apply for the 
50,000 lottery slots; it gives you some indication of the number — 
that we should have an objective, fair system to select from those 
who would want to apply to come here. 

Mr. Ellison. Would you mind elaborating on how you would de- 
fine fair? 

Mr. Sessions. Well, I think it would be fair that we consider 
what is in our national interest first. 
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Second, you would ask, is this person — does this person possess 
skills that are likely to allow them to flourish in America and enjoy 
the greatest benefits from coming to America? 

I think we ought to also consider the impact it might have on 
wages of hard-working Americans who may be overcompeted by a 
flood of labor in their particular skill set. 

So all those would be factors that I think we should consider. 

Mr. Ellison. Would you consider fair to also include reaching for 
diversity of nations that people could come from? Would your cal- 
culus of fair also mean, for example, that if we are going to get a 
lot of people from, say, Liechtenstein, maybe we should also have 
some people come from Lesotho? Would that kind of fairness enter 
into your calculation? 

Mr. Sessions. It would be difficult to start trying that. We used 
to do that, give preference to nations who had a historic flow of im- 
migrants here, as I understand it, maybe before the ’60 bill or 
somewhere along there. But I think our view now is to be open to 
the whole world and allow people an equal chance to apply. But, 
as we are, it’s recent relatives, people that are alive. Just because 
your grandfather came into the United States and now deceased, 
it wouldn’t help you at all. But if you had a brother under the cur- 
rent law, that would help you. So it accelerates itself to some de- 
gree, and the family connection does. 

Mr. Ellison. Okay. Thank you. 

Ms. Lofgren. Does the gentleman yield back? 

I would just note before calling on my colleague, Ms. Waters, 
that if you add up the 50,000 for the lottery and the 65,000 and 
23,000 for the other two categories, it’s about 138,000. So that 
would actually not put us in the other 50 percent. 

Mr. Sessions. How far would that go? 

Ms. Lofgren. Well, I went to law school so I wouldn’t have to 
do math in my head. 

Mr. Sessions. And, also, we’ve got to look at the overall number. 
Most of the legislation we are seeing has a big increase, not just 
comprehensive reform on who comes but also increases. So I think 
the increases might also, if that occurs, should be considered. 

Ms. Lofgren. We are going to have another hearing on that 
whole subject. 

Mr. Sessions. I think that is a fundamental question: How 
many? 

Ms. Lofgren. That is a very important question. 

Ms. Waters, you’re recognized for 5 minutes. 

Ms. Waters. Thank you very much. Madam Chairwoman; and I 
would like to thank the Senator for his presence here. 

I came here today focused on several conversations that I had 
this weekend as I traveled around. All of the conversations that are 
being brought to my attention, and including that which I’m seeing 
in the news media, happens to be about the family and separation 
of the family; and I’m increasingly getting worried about this. 

There was one presentation on one of the channels where a re- 
porter interviewed a little boy and asked him about what kind of 
choice was he going to make, was he going to stay here in the 
United States or was he going to be back with his mother, who is 
going to be deported? What would he like to do? And I thought it 
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was just such an unfair question to ask a 7- or 8-year-old boy, and 
I’m worried about family separation and division. 

I come from a history of people who understand the devastation 
of family separation. Slaves were separated, children were sold off 
from their parents, sent to different parts of the world, and on and 
on and on. So it’s something that many African Americans pay very 
close attention to and don’t want to be part of separating mothers 
and fathers from their children and even grandmothers and grand- 
fathers. 

So you may have talked about this already and I didn’t hear it, 
but I’m wondering what your response is to this potentially dev- 
astating occurrence as we look at immigration reform. 

Mr. Sessions. I think you raise an important question. We did 
discuss that some earlier. 

In my view, a person allowed into our country under our system 
like Canada’s, their system allows the wife or husband and chil- 
dren to come. We might have a circumstance that I think you may 
be talking about where a child is born here as a citizen and the 
mother may not be. I think we’ll just have to wrestle with that. To 
me, that is not a huge number. We should make a just decision 
about what’s fair and just under those circumstances. I don’t think 
that is a big enough number to put us in a position where we 
couldn’t reach an agreement on how that ought to be handled. 

Ms. Waters. In defining what — the family that could be consid- 
ered to stay, based on the child or children that are born here, 
whether that would include mother, father and others perhaps? 

Mr. Sessions. Right. I think that is just a question we’ll have to 
wrestle with. 

There are some circumstances where a person deliberately came 
into the country illegally to have a child here. Maybe you would not 
want to reward that. But somebody who has been here for a num- 
ber of years and has a child, you may want to have a different 
standard and say they can stay with their child. It would just 
something I think we would have to wrestle with. 

Ms. Waters. Thank you. 

I yield to Mr. Delahunt. 

Mr. Delahunt. I have one final question. 

Senator, I appreciated your observation about flexibility in terms 
of economic needs as far as the skill sets are concerned. Then I 
heard you speak about the number, and I think that is a key ques- 
tion. What is the number at the end of the day? 

When I listen to the demographics of those who are demog- 
raphers — however you say it — demographers, thank you. As you ex- 
trapolate down the road, you know, our labor force very well will 
mirror what is occurring in Europe now, which is a significant de- 
cline in terms of population and an inadequate labor force. Would 
you consider a number that would not have to come back to Con- 
gress for approval time and time again and put the Senate and the 
House through an arduous task of examination but allow a built- 
in flexibility to meet our labor needs? 

For example, I remember President Fox saying by the year 2020 
there will be no more immigration from Mexico because they will 
need by that time the entire number of people that are immi- 
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grating from Mexico into the United States to meet their own eco- 
nomic needs. 

Mr. Sessions. I recall Professor Borjas at Harvard, himself a 
Cuban refugee, his book which is authoritative at the Kennedy 
School 

Mr. Delahunt. Those are all good credentials. 

Mr. Sessions. Good credentials. I thought you would recognize 
that. He wrote a number of years ago — and this really struck me. 
We had about 1.1 million. He wrote that, in his opinion, the econ- 
omy of the United States would be best served with 500,000 a year. 

So I’m not sure what that number ought to be. Most people 
think — you know, the conventional wisdom is, the Wall Street Jour- 
nal, it probably ought to be more than 1.1 million. But exactly 
what that number is, I think we deserve to spend some time in 
Congress — we have a responsibility in Congress to dig into it and 
try to ask that. And I’m glad. Madam Chairman, you’re going to 
be able to do that. 

Ms. Lofgren. Mr. Berman of California. 

Are you running out of time? 

Mr. Sessions. I’m running out of a bit of time, but if someone 
has a question or two I would be delighted to try to respond. 

Ms. Lofgren. Mr. Berman says he has just one question. 

Mr. Berman. Thank you. Senator. 

If Congress decided to shift the fundamental nature of its legal 
immigration system to a point-based system, essentially to expand 
the blue universe through a point system that recognized a lot of 
different things but put some special premium on education and 
skills and job openings and things like that, would you — as part of 
that — would you be prepared to support a comprehensive approach, 
which also included a way by which people who are now in this 
country out of status, illegally, however you want to — bad docu- 
ments, however you want to phrase it, would be able to adjust their 
status? 

Mr. Sessions. I like the talking points that the President and his 
Cabinet — at least his Cabinet members showed to me as a frame- 
work that could come close, could get my support, perhaps. And it 
has a real temporary worker program where people come tempo- 
rarily without their families. They could also apply for permanent 
citizenship. It has a permanent citizenship with some sort of point 
system. 

Now, this is just an outline talking points. It has a much better 
enforcement at the border. It has a workplace enforcement that 
could actually work. 

Mr. Berman. Employee verification. 

Mr. Sessions. Employee verification. I believe we can fix that. If 
we tell businesses precisely what to do, they’ll comply, most of 
them. 

And then you have the people that are here illegally, and it’s my 
view that there has to be some compassionate resolution of that 
and that people who have been here a long time with children who 
are in school, it wouldn’t be right to try to remove all of those. So 
we would come up with a humanitarian way to deal with that. 

My general view is that persons who got the benefit of that legal- 
ization should not get every single benefit that goes to someone 
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who came legally and waited in line. So, to me, that is an outline 
that could reach a bipartisan consensus. 

But, as I told the reporter a while ago, I do intend to read the 
fine print on whatever they put out, because oftentimes the frame- 
work sounds good, as you know. Congressman, and the fine print 
doesn’t quite get there. 

Mr. Berman. I think that is a hopeful sign for the ability of this 
place to do something this year. 

Mr. Sessions. And, basically, that is what I said in my speeches 
last year as a framework for a settlement. So I can’t be anything 
but somewhat pleased at the way the discussion is heading this 
year. 

Ms. Lofgren. Senator, you’ve been here for an hour. We appre- 
ciate your generosity of time, and we are looking forward to work- 
ing with you in trying to — ^you know, we may not see things 100 
percent, but if we work together in good faith. I’m hopeful we can 
come to a system that works for our country. 

Mr. Sessions. I believe we need reform. The whole system is bro- 
ken, so comprehensive reform is certainly needed, and how we get 
there is the question. Thank you so much. 

Ms. Loegren. Thank you. 

And I’m sorry, Ms. Jackson Lee, the Senator ran out of time be- 
fore we got to your last question. 

Ms. Lofgren. We are now going to move to our second panel. 
The second panel should come forward. 

I’m pleased to introduce Clare Feikert, the United Kingdom For- 
eign Law Specialist at the Law Library at the U.S. Congress. Prior 
to her work with the Library of Congress, Ms. Feikert served as a 
law clerk for the Head Solicitor of Police at the Sherwood Lodge 
Police Headquarters in England and as a clerk at the Center for 
Democracy and Human Rights here in Washington. She holds a 
bachelor’s degree with honors from the University of Lincoln in 
England and an LL.M. in International Legal Studies from Amer- 
ican University, Washington College of Law. 

We are also pleased to have Stephen Clarke with us, the Senior 
Foreign Law Specialist for the Law Library of Congress. Mr. 
Clarke has conducted research with the Law Library since 1979 
and has guest lectured at Georgetown University Law Center, 
Duke University, and the Center For Legislative Exchange in Ot- 
tawa. Mr. Clarke earned his bachelor’s degree from the University 
of Illinois, his LL.B. from Osgoode Hall Law School in Toronto, and 
LL.M. from Georgetown University Law Center. 

And, finally, I would like to welcome Lisa White, the Foreign 
Law Specialist for the Law Library on Australia, New Zealand and 
Pacific common law jurisdictions. Ms. White came to the Law Li- 
brary last year after having practiced law at Deacons law firm in 
Canberra, Australia. Before her practice, Ms. White worked for the 
National Museum of Australia and the Australian Department of 
Defense as a policy advisor. Ms. White graduated with a B.A. from 
the College of Fine Arts and an LL.B. from the University of South 
Wales in Sydney; a graduate diploma in legal practice in the Col- 
lege of Law in Sydney; and, finally, an LL.M. from the University 
of Melbourne. 



26 


As you know, your entire written statements will be made part 
of our record; and we would ask each of you to summarize your tes- 
timony in about 5 minutes. 

We understand that the Library serves as a technical resource to 
us here in Congress. We will not be trying to force you into giving 
us policy advice. But just reading your resumes reinforces what a 
resource we have in the Library of Congress. 

Ms. Lofgren. So if we can begin with you, Ms. Feikert. 

TESTIMONY OF CLARE FEIKERT, LL.M., FOREIGN LAW SPE- 
CIALIST FOR THE UNITED KINGDOM, LAW LIBRARY OF CON- 
GRESS 

Ms. Feikert. Thank you. Madam Chair, Members of the Com- 
mittee. 

I would like to give a brief overview of the use of points based 
migration in the United Kingdom. Currently, the United Kingdom 
only has one points-based immigration system, the Highly Skilled 
Migrant Program. This was established in 2002 as a pilot scheme 
and ran for 1 year. It was decided it was a success and formally 
incorporated into the immigration system at the U.K. in 2003. It’s 
been cited as one of the most dramatic developments in recent com- 
mercial immigration law. 

It allows highly skilled migrants to enter the country without the 
need for a work permit, business plan, the requirement to invest 
money or create jobs without a specific job offer. It allows migrants 
to enter the U.K. to seek work or self-employment opportunities. 

The rules for the Highly Skilled Migrant Program were amended 
in December, 2006, and now require applicants to score 75 points 
or more based on various criteria that have evolved to ensure that 
the system selects the migrants most likely to be successful in the 
labor market of the U.K. Applicants must also to intend make the 
U.K. Their main home, be able to maintain themselves and any de- 
pendents without recourse to public funds and, where appropriate, 
obtain a visa in order to lawfully enter the country. 

Points are currently awarded in four areas: educational qualifica- 
tions, past earnings, an age assessment — younger people obtain 
more points to even out work experience and earnings — and pre- 
vious experience in the U.K. From December, 2006, a mandatory 
English language requirement was introduced, as it was found that 
people needed to speak English in order to most benefit the labor 
market in the U.K. Applicants must have an international English 
language testing certificate at the level 6 or above to meet these 
requirements. Additional guidance on the implementation of these 
criteria are due to be published by the Government in May, 2007. 

The duration of stay under the Highly Skilled Migrant Program 
is initially granted for a period of 2 years, although this can be ex- 
tended upon application. When applying to extend the duration of 
stay, the applicant must show that they continue to meet the cri- 
teria that they initially had to meet in order to obtain entry ini- 
tially and again show that they have the mandatory English lan- 
guage requirement. 

If the applicant qualifies for this 3-year extension, they are then 
able to later apply for a British citizenship. They would then meet 
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the 5-year requirement of lawful residence in the U.K. to then 
apply for British citizenship. 

The Highly Skilled Migrant Program has been considered suc- 
cessful by the Government in attracting top-class workers from 
around the globe to contribute to the UK’s economy and to fill skill 
gaps in the UK’s labor market. 

In its first year of operation, the program attracted 1,100 suc- 
cessful applicants. In 2006, this number increased to over 47,000. 
The December, 2006, part of the amendment to the criteria was to 
actually increase the points requirement on applicants that were 
attempting to come into the U.K. under this program. 

The system is relatively flexible and can be easily altered to meet 
the skill needs and requirements of the day. For example, there’s 
currently an MBA provision that would award a migrant with an 
MBA from certain schools the full 75 points that are required in 
order to let them enter into the country using that, provided, of 
course, they obtain a visa. 

There are also — obviously, with any migration program, there 
are some abuses of the system that, if the Government had failed 
to address, would have led to public loss of confidence in this pro- 
gram as well as a loss of confidence from those that the U.K. 
Would have wished to apply under it. 

The application criteria, as I noted, were revised in light of this. 
It was considered by many that the initial criteria were too subjec- 
tive, leading to speculative applications, people not showing that 
they were meeting the points, and the criteria themselves were dif- 
ficult for case workers to consistently and objectively implement. 
The Government believed that this uncertainty had led to a refusal 
rate of 56 percent of decisions made in 2005. 

As the system is also entirely self-funding through fees, these 
cost the migrants each an application fee of $600, totaling nearly 
$14 million in fees alone, which could also act a deterrent for the 
people that the U.K. were truly trying to attract to come into the 
country. 

The Government altered the criteria in December, 2006, in an at- 
tempt to resolve this and prevent the uncertainty and prevent spec- 
ulative, as well as some possibly fraudulent, applications. 

I would like to thank you again for inviting me to testify here 
today and thank you for your time and attention. I would be more 
than happy to address any questions you might have. 

Ms. Lofgren. Thank you very much. 

[The prepared statement of Ms. Feikert follows:] 
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2007-03823 

THE LAW LIBRARY OF CONGRESS 

IMMIGRATION LAW AND POLICIES: 
IMMIGRATION POINTS SYSTEMS 

UNITED KINGDOM 

Executive Sunumry 


immigration policy in the UK is highly compk^x. It provides for o variep of 
schemes in which individuals can enter the UK either through a system of work permits 
or ihrough a point-based system for highly skilled migrants to enter the counlry and 
seek work. The UK previously had a highly restrictive immigration policy hut has 
recently moved toward a polic}' of managed migration that operates in the interests of 
its economy, encouraging individuals to come and work in the UK in either skilled or 
unskilled jobs where there are shortages of j>eople to Jill available vacancies in the UK. 
Over the next five years it intends to implement a substantive overhaul of its current 
immigration schemes for workers and students and to phase in an emirefy points based 
system. 


1. Introduction 

Since 1891, it lias been established at common law tliat “no alien lias any right to enter [what 
is now the UK] except by leave of the Crown.”* The govennneiu has recently shifted to a policy of 
managed migration “in the interests of the economy”^ in which the skills and benefits that migrants 
bring to the country are emphasized, with particular support for skilled workers’* and quotas for those 
witliout skills, where there is a need in the UK.* The statutory regime governing immigration in the 
UK is currently contained in the Immigration Act 1971* and the Immigration Rules'* made under it by 
the government. The Immigration Rules are not legislation or regulations per se, but are published as 
House of Commons Papers and are considered to be pan of the law. 

IL Number of Iimnigraiits 

The last official mid-year estimate for the population of die UK was done in 2005 and 
reported that there are 60.2 million people resident in the UK, witli 97.2 million visitors from outside 


‘ Musgrovc V. Chun iccoug Toy 1 1891 1 A.C. 272 foUovvcd in Schmidl v. Home Office 1 1969 1 2 Cli. 149. 

■ Hovik Okkio. CoN'i'Roi.i.iNc; Oi.R Bordkrs: Makinci MkiRAIION Work in Rki iain. Fivh YbAR Si ra ix^y for 
ASYLTJM .ANT) lMMIGR:\TION, 2005, CjU. 6472. 

" Id. 

^ Home Office, Secure Borders, SafeILaven: Integration \\TniDi\T.R.‘?iTY. 2002. Cm. 5387. 

^ Tnimigration Act 1971. c. 77. 

’’ I inmig, ration Rules, 11. C. 395. (as amended). R v Chief Iminigtaiion Officer, Heathrow Airport, cx. p. Salainat 
Ribi [1976] 3 All F,R 843 (CA) per Roskill, I-J : “these rules are [not adniinislralive pradice and are] jusl as much delegated 
legislation as any other form of rule malting acti\ity ... which is empow'ered by an Act of Parliament. Furthermore, these rules 
are subject to a negative resolution and it is imheard of that something vvhich is no more than an administrative circular staling 
wiiat the Home (Office considers to be good administrative practice should be subject to a negative resolution by both Houses 
of Parhamenl. I'hcsc rules, to my mind, arc jusl as much a part of Ihc law of England as the 1971 Act itself” 
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the common travel area arriving in the UK in the same y^r/ The UK is currently experiencing 
increasing levels of both inward and outward migration, with one in twelve people resident in the UK 
born abroad.^ In 2004, 342,000 non-British citizens migrated to the UK.® The most common 
reasons for entering the UK on a visit is for work or study purposes. The number of people granted 
permanent residency in the UK in 2004 was 144,550; of them 42,265 were employment related, 
54,310 were related to asylum, 34,905 were for family formation and reunification, and 8,365 were 
granted on a discretionary basis to individuals that have been resident in the UK for a long and 
continuous period.” 

The following numbers of visas, extensions for leave, and permanent residencies were 
granted for the year 2004.^^ 


Program 

Number Entering Under 
Scheme for 20(M 

(excluding Ell Accession 
States) 

Number Granted 
Extension of Leave 
to Stay 

Number Granted 

Permanent Residency 
Resulting from 

Admission into Scheme 

Sectors Based 

Scheme (SBS) limit 
of 3.500 for 2005/6 
(being pliased out 
for 2007). 

Unavailable 

N/A 

N/A 

Students 

286,000 

146,555 granted 

extension of leave 
to stay 

Unavailable 

Students’ 

Dependents 

13,100 

Unavailable 

Unavailable 

Working 

Holidaymakers 

62,300 

385 granted leave 
of extension 

Unavailable 

Work Permit 
Employment 

82,715 (40,450 for less 
titan 12 months; 42,265 
for more than 12 months) 

54,810 granted 

extension of leave 
to remain 

16,170 

Work Permit 
Employment 
Dependents 

41,595 

Unavailable 

17,005 

Permit Free 
Employment 
(includes writers, 
artists, businessmen, 
and persons of 

Unavailable 

18,885 

2,465 (including 
dependents) 


' Natictiifll Statistics, Population Estimates^ http:.-''’'w\i.~ft'.stansucs aov.iik/(.'Ci/ffii^.^‘Ct asp /ID -6 (last visited June 6. 

2006 ). 

® National Statisties. People and Migration: Foreign Born, Dec. 15, 2006, available at 

hnp: "www.sTGT! st ies. j^ov.uk/cei-'niip 2 cr.asp'?id~ 1 212 . 

National Statistics, International Migration. Dec. 15, 2005, available at 

http: tori stieg.gov. ul: cci/nugQe!.asr‘?iii'~-'ni I . 


” Home Oflice, Conlrol of Immigyalion: Slaiislics Vniled Kingdom, 2004, Aug. 2005, available al 
Ijitpi.'.'www.hoine off!ce.g,!:iv.nk. rds./pdfs05./hosbl 405.pdf . 

National Slaiislics, Control of Immigraliofi: Statistics United Kingdom. 2004, Aug. 2005. 
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Program 

Number Entering Under 
Scheme for 2004 

(excluding EU Accesaon 
States) 

Number Granted 
Extension of Leave 
to Stay 

Number Granted 

Permanent Residency 
Resulting from 

Admission into Scheme 

independent means 
(i.e. investors and 
innovators)). 




Seasonal 

Agricultural 

Workers 

11.500 

N/A 

N/A 

Post Graduate 

Doctors or Dentists 

400 

Unavailable 

Unavailable 

Fiances 

895 

Unavailable 

Unavailable 

Fiancees 

2,230 

Unavailable 

Unavailable 

Spouse 

32,230(10,835 husbands 
on the probationary 
period; 21,395 wives 
admitted for the 
probationary period; 

17,065 granted 
extension of leave 
to remain (6,410 
husbands, 10,655 
wives) 

Unavailable 

Dependent Children 
entering for 
probationary period 
of settled persons 

4,265 

Unavailable 

Unavailable 

Family formation 
and reunion grants 

Unavailable 

Unavailable 

34,230 

UK Ancestry 

7,700 

Unavailable 

Unavailable 

Domestic Workers 

10,400 

Unavailable 

Unavailable 

Ministers of 

Religion 

640 

Unavailable 

Unavailable 

Au Pairs 

1,730 

N/A 

N/A 

Grants on 
Discretionarv Basis 

Unavailable 

Unavailable 

8,350 


III. Current System Overview 

The law governing and policy surrounding immigration in the UK is highly complex, with the 
government attempting to balance the needs of genuine visitors and the contributions they make to the 
economy of tlie UK with concern about tliose that w'ish to enter the UK for undesirable purposes. 
There are currently over seventy different ways to enter the UK, with approximately fifty of these 
being ways to enter the UK to work or study. 

Work Permit Employment 

The work permit scheme in the UK is the longest standing immigration employment scheme, 
with 119,000 people admitted under tlie scheme in 2003. It is possible to transfer from certain 
inuTiigration categories in the UK to a work permit, and in 2003, 26,000 permits were issued for 
people meeting these criteria. However, the majority of permits are issued for people who apply 


” Home Office. A Points-B.^sed System: Making Migration Work for Britain, 2005-6, Om. 6741. available 
a! hLLp:/.'n v. u .o ruc:al-(lov-i3rAnus.uov.uk.'docimjcat-'cm67/674 1/6741. p-Jl' . 
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1 x 0111 outside of the country. 

There are six main types of work permit that are issued by Work Permits (UK), part of the 
newly established Border and Immigration Agency. Only employers can apply for a work permit, 
and they must specify the individual they wish to employ lor a specific job tliat caimot be filed by 
labor already lawfully present in the UK. The individuals must be able to support themselves and any 
dependents without claiming certain state benefits. The categories for work permit employment are: 

• Business and commercial, which permits UK employers to recruit people from 
outside the EEA to fill a vacancy that camiot be filled with a resident worker; 

• Sportspeople and entertainers; 

• GATS (Global Agreement on Trade in Services), which “allows employees of 
companies based outside the European Union to work in the UK on a service contract 
awarded to their employer by a UK-based organization”; 

• Sectors Based Scheme. This scheme allowed migrants from countries outside of the 
European Economic Area to enter tlie UK to take short term or casual Jobs within the 
food manufacturing industry in areas that are liard to fill for up to one year. Fifteen 
thousand people were allowed to enter the UK under tlie SBS for tlie year 2004/5, a 
number that was reduced dramatically to 3,500 in 2005/6.^^ The employer wishing 
to hire the person had to apply for a work permit before the person assumed their 
job.^^ This scheme was due to be stopped at tlie end of December 2006, given the 
additional labor that the expanded EU was expected to supply to the UK. However, 
it was extended but now only allows workers from Romania and Bulgaria, in 
accordance with EU preferences, to enter the UK for up to twelve montlis for low- 
skilled employment in the agricultural and food manufacturing industry, with an 
initial quota of 19,750; 

• Student Internships. This allows students from outside the EEA studying in first or 
higher degree courses overseas to undertake an internship with an employer in the 
UK; and 

• Training and Work Experience Scheme (TWES). “This scheme allows people from 
outside the EEA to carry out work-based training for a professional or specialist 
qualification, or a short period of work experience as an extra member of staff. 

In addition to the work permit, individuals that are citizens of a nation from which the UK 
requires a visa, or who hold a work visa for six or more inontfe, must obtain one for themselves and 
any dependents in order to enter the UK. The visas are processed separately from the work permit 
by an entry clearance officer at a British mission overseas. 

All employers in tlie UK are undw a legal obligation to verify that any employees are not 
subject to inunigration controls that would prevent them tfom lawfully working in the UK. Section 


Home (!)ffice, Work Permiti: General Information - Guidance for Employers 2005-21)06, 2005, available at 
lii!p:.'. H''vvv.v.or krfi;dri[n^jk,i- ov.u k. 'wt>rkVi'!i? in Ihe uk.'en/hoTnepaufev.-ork penniis/sector h i.iswl_st1) eiTies.M i!imxM)leril. O0 i (), 
fije-tm;i.'aerieiMlinJnaiintai'ii.p,:!f . 

'' TvmtCiRATTON Rut.es, H.C. ^95 *' I04, hrt^>:/.'w?/^^inA-ho^r!eon1ce■gov■uk^.'ia^vandpo]^cv^!i:^n^!ie^i^ation Tuje:v'pa?t4 
(last visited Apr. 25, 2007). 

Bcirdev ajid Inimiyialion Agency, Guidance - Work permit holders (INF ].\). 1 > I' p : • / w w vv iik v ' . uo v - 
uk,'serdot'Fj-oi)t?pri:j.e;iai)ie OpenIv'farkeTy'Xceierste.^Shc’wPage&c Page&cid 1018721068l27vQ2 (.last visited Apr. 25, 2007). 

' Visa countnes list at Border and Immigralion Agency, Visa and Direct Airsidc Jramil Pisa iDAJ h biauoiiais. 

. 1 n le tT rciot-pagon aaie 0;'> aiM3rket.-'Xcelerate/SjiowPage&c Page v ^c i d jC** J (last 

visited Apr. 2^. 20U7). 
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eight of the Asylum and Immigration Act 1996 provides tliat it is an offence to employ workers 
without proper immigration clearance to either work or be in tlie UK.^^ The maximum penalty for 
employing an illegal worker is currently £5,000 (approximately US$10,000), although diis is due to 
increase with the implementation of additional provisions to include up to two years of 
imprisonment.^^ In 2004, eleven people were prosecuted and nine convicted for employing an illegal 
worker. 


In addition to the work permit route to employment in tlie UK, there are approximately forty 
work permit-free routes to employment tliat vary from working holiday makers, au pairs, and 
seasonal agricultural workers to highly skilled migrants. A number of other categories exist that are 
also exempt from the requirement to obtain a work permit and diat are not as frequently utilized. 
These include: sole representatives of overseas firms, servants in diplomatic households, domestic 
workers in private households, overseas govermneut employees, ministers of religion, missionaries, 
members of a religious order, innovators, investors, business persons, writers, artists, composers, 
foreign journalists, and members of the operational ground staff of an overseas owned airline. 

Skilled Migration - Points System 

Points-based immigration is a fairly recent development in die UK, with a pilot Highly 
Skilled Migrant Programme (sic) (HSMP) entering into force for a trial period of one year in 2002 
dial has subsequendy been extended and was formally incorporated into the immigration system of 
the UK in 2003. This program has been cited as “the most dramatic development in commercial 
immigration law for die past 30 years and has made many of the odier commercial iimiiigration 
categories effectively redundant.”^* When introducing the system, the government considered that 
“if we are to achieve flexibility and sustainable growth, dien legal migration, as opposed to 
clandestine working, must be the way forward ... [die HSMP will] control migration more 
effectively, tackle abuse and identify the most talented workers.”^^ The aim of the new program was 
to develop the immigration system to maximize the benefits to the UK of receiving highly skilled 
workers, as the government “believed that properly managed migration is in the interests of die UK 
and tliat [they] should aim to attract the brightest and the best from around the globe.” 

The creation of the HSMP should be set against the backdrop of concern over a projected 
decline in the overall and working age population in die UK, leading the government to state that 

In tliis context the Government's policy of a regulated but flexible system of managed, legal 
migration is right. Immigration is one part of ensuring the continued success of tlie UK 
economy and supporting an ageing population. No modern economy can afford to be anti- 
immigration ... However, essential to the pursuit of a balanced migration policy is the need to 
build public trust and confidence by ensuring that we tackle abuse of die system and secure 
our borders.'" 


Asylum and Immigration Acl 1996 c. 49, as amended by the Inimiui'aU<in (Reslriclions on Fmploymenl) Order 
2004, SI 2004/755, available ar iii.1p:A’w'\v~vv%md-}K>iaeoffice.oov.iik/6253,-'l83S>''lS469/si2QU4755.rdf?vkw Diiior,' (official 
source). 

luuuigration, Nationality and .Asylum Act 2006, c. 13. § 21. 

Macdonald's Immiora iionI-aw ANDPRAcrncK (Ian McDonald etai eds., 6"' ed 2003. | 10.77). 

Border and Immigration AgeiKry. A Points-Based System: Making Migration Work for Britain. Mar. 1 1 . 2006, 
availcihk al ' iiLiLUiM' o:i’i ,^-uov. uL''a bouius,/ nev vsarcliiv'&'poml s bascda\ slerri. 

■ Home (Jlfice. hnernational Migration Statistics for 2002. Nov. 2003, available at jiT tp /'w^i. ! _j j ) n 

■JO' ok '' v. i’ u i- 1 i ii,-.n ji o iOi j.KV’iic‘ws.-’prcss.-iiilcmanoiial Tni?iraii>m.hliT]l . 
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The HSMP enables individuals to enter the UK for an initial period of up to two years 
without the need for a work permit, business plan, the requirement to create jobs, invest money in the 
UK, or a specific job offer. ^ It is designed to “allow higlily skilled individuals with exceptional 
personal skills and experience to come to the United Kingdom to seek work or self-employment 
opportunities.”'"* 

The rules for the administration of the HSMP were amended in December 2006.^^ The 
HSMP was suspended for t\^'enty-seven days after it was announced that there would be revisions to 
the existing criteria to prevent speculative applications. The requirement to obtain a permit under tlie 
HSMP is currently a score of seventy-five or more points based on various criteria that have evolved 
over the five years that the HSMP lias been in operation to “ensure tliat the system picks up those 
migrants most likely to be successful in the UK labour market.”'^ Currently, the points are awarded 
in four main areas: 

• educational qualifications; 

• work experience; 

• past earnings; and 

• previous experience in the UK. 

There is also a mandatory English language requirement - applicants must now have an 
International English Language Testing System certificate of level six or above. Furtlier guidance on 
the application of tliese criteria is due to be published by tlie government at the end of May 2007.*® 

In 2005, the government introduced a new provision enabling individuals with a Masters 
Degree in Business Administration from one of the fifty top business schools, as designated by HM 
Treasury,"^ tlie ability to “meet the points criteria on the basis of their MBA alone. This provision 
continues in force. Thus, individuals that have graduated from one of the eligible business schools 
with an MBA are automatically awarded the seventy-five points that are needed to qualify under the 
HSMP, however, they must still meet the remaining criteria of the HSMP and, where necessary. 


Iinmigration Rules. II.C. •] 13.5, hTr p:/;\vw\v.irid. ho meotYice.go v.uk-‘ lawandpolicy/imn igra tio n n il es/p .’i!t5 
(Iasi visilcd Apr. 26, 2007). 

‘ Previously contained in the Immigration Directorates Instmctions. c. 5, § 11. 

■■ 7 Nov 2006 P.VRL. Deb. (6'*' scr.) (IJ.C.) 40WS, available at 

Uttp:./w'’.Vvv.publKo::oiis .uarhament.uk.'' ua.-'cni2l)0506.'ctn'Mai\sid.cm06j 107.-'wtnvtext'6! 1 071)3000 Z.htin^cohmrit ?v)WS. The 
slaliilory insiriimciil allcrinu the Ibnus in vvhich applications are to be made is '1 he hiimigralion (Leave to Remain) (Prescribed 
Forms and Pfocedures)(.Ainendment No.2) Regulations 2006, ST 2006/2899. This statutoiy' instniinent came into force 
following die anmilmenl procedure. 

Housh OK Commons Homk: AKF.AiR.sCoMVii rrHK, IviMKiiCATiONCoNi'KOi., 2005-6, HC 775-TIT at ?62. 

Border and Iimiiigratioii Ag«icy, Iiformation about the Highly Skilled Migrant Programme. Mar. 2006, available 
ill niip:, ,M.w vv.work.r!~inT!ll;e iik .iJt) v. ok.'w .i )rk’nt> in (he uk/en/homeuaHevseheitie*; and p ro -n~ai!:n ies.l!srnr>.hlml? 

Border and hnmi'^rauoii Agency, Highly Skilled Migrant Programme - P}d>licatioii of Internal Guidance., Mar. 
2007, available at http..''V'\vvw.W'ork'inaintbeuk.sov.ulc/wor]cii!g in tlie uk'en''hoinet>agc-'news.'3nnoiiiicen’ienls-'hsj')m 
piiblicaTioii r-f inrcrual viviidaxice-huul . 

A list of the CLirrent ITlly lop business schools is proviiled for in the ImniigraLion Directorates TiislrLiclioiis, c. 5, § 
11. Annex Z8. 

* Border iuid Inmiiuralion A'^nnay, hifomiation about the MBA Provision, 
j p ’ \ trj_i t’ J' e ’ u-s-W’ orkhie in ttie i i k/eQ-'liomepcfte.''scbemes and p r oeraiU ' m^aL hsnip.'r.nba , i_ i 

(Iasi visiledApr. 28. 2uu7i. 
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obtain a visa. The aim of the inclusion of this provision is to “attract highly qualified and talented 
managers to the to address a “weakness in the UK economy in the quality of management."^' 

In addition to meeting the above criteria, individuals that apply under the scheme must also 
liave appropriate entry clearance, intend to make the UK their main home, and be able to 
accommodate and maintain tliemselves and any dependents without recourse to public funds. As 
with work permits, individuals that obtain HSMP permits are not automatically guaranteed entry and 
must show that they qualify for entry to tlie UK in accordance with the Immigration Rules in order to 
obtain a visa for themselves and any dependents in order to enter tlie UK. 

The stay of a highly skilled migrant may, upon application, be extended for an additional 
tliree years, provided certain criteria are met. This extension can provide the highly skilled migrant 
with a total of five years’ lawful residence in the UK, after which tliey can apply for British 
citizenship if tliey wish . 

The requirements for an extension have recently been amended to take into account some 
concerns and provide more objective criteria. The current requirements are that the highly skilled 
migrant must again score seventy-five points against criteria similar to those that were met to obtain 
the permit in the first instance - qualifications, previous earnings, age, and UK experience - and they 
must also meet the mandatory English language requirement. While the point criteria have not yet 
been made publicly available, the Minister of State for Nationality, Citizenship, and Immigration has 
stated during Parliamentary debates that “the point scoring structure is flexible and is based on 
criteria tliat will indicate success in tlie labour market. If an applicant claims fewer points in one 
area, they can make up for it by claiming more points in another. 

Employment Outcomes of Highly Skilled Migrants 

The goveninient has noted that the “HSMP is designed to allow highly skilled individuals with 
exceptional skills and experience to seek to enter or stay to work in the UK, w'ithout having a prior offer 
of employment, or to take up self-employment opportunities here. We are therefore unable to record 
which categoiy of work they enter.”^'’ 


Source Country Profile of Immigrants Entering under the HSMP 

The following is a list of the top ten countries and the number of individuals granted a permit 
under the HSMP for 2006: ’’ 


Id. 

Id. 

Iimiugration Rules. ILC. 395 *| 135, i Li ii i"' t irmi.yjjUkui ni l»~''parf^ 

(last visited Apr. 25, 2U07J. 

Visa coiinirics listed at; Border and Immigr ation Aucncy, gjsa and Direcl Airside Iransil Visa (DATV) naliunats, 
liTti >:."www.ixkvisas.!JOv,ul< / seiviei-Froi'ir:^paaotKrine'~Or»enM,trke:--Xcelerare/S'rto\vPa2eAc~-Pa!7e&cid-'- 10207865 3-1 922 (last 
visited .Apr. 25, 2007). 

19 Feb 2007, Pari . Dhh. (6“‘ ser.) (RC.). 108W. 

23 Jan 2007 P.ARL. Ded. (6* ser.) (ILC.) 694W, available at 
bi'-p:/. w'A 0 1 r ’ uciU, u Lr >a'cin2O06O7- eirJian!?pi-'cm07UI23,dext''70t23w0i)l?.Rlin - 

’■ Inronnalion extracted Irom 23 Jan. 2007. P.!\RL. DCB. H.C (6*^ ser.) 1695\V. 
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Country 

Number of Approved Applications 

India 

7,340 

Australia 

1,577 

Pakistan 

1,569 

Nigeria 

1,209 

New Zealand 

778 

South Africa 

658 

United States of America 

509 

Sri Lanka 

348 

Peoples Republic of China 

334 

Bangladesh 

239 


Example of Applicability 

As the current guidance for the iniplenientaiioii of the criteria of the HSMP is not available 
until the end of May 2007, it is not possible to give an accurate example of how the pomts are 
awarded under the new criteria. “ 

Benefits of the Highly Skilled Migrant Programme 

Prior to the HSMP there were limited, if any, methods tor individuals to enter the country to 
look for and obtain employment without a specific job offer. This made it difficult to “attract higlily 
mobile people with tlie special talents tliai are required in a modern economy”^^ to not only contribute 
to the economy, but also help create opportunities for UK workers. The new rules allow employers 
the flexibility to hire foreign consultants and freelancers, reflecting current business practice, as the 
old system only permitted the liiring of foreign workers as full time employees. It also allows 
employers faced with widespread cuts in the work force to have qualified individuals apply under the 
HSMP and hire them as pan time consultants 

The government considers that the HSMP has played a crucial role m enabling the UK to 
follow a managed migration policy in the interests of tlie UK, by attracting highly skilled workers to 
botli contribute to the economy and create opportunities for UK workers. Highly skilled migrants 
have benefited the UK by contributing to the economy, filling skill gaps in the labor market, and 
creating opportunities for UK workers. 

In its first year of operation, die program attracted over 1,100 successful applicants, causing 
the government to reconsider the application criteria and partially restructure it to encourage more 
applicants. Since then, the numbers of people seeking entry under the scheme indicate its success, 
with, in 2006, over 47,000 applications being approved. 


A number ef speculative examples of how Ihc ucw system will work arc available from: HOME OEFICE, A PorNTS- 
Baski) Svsibw: Makino MiciRAnoN Work kor Britain, 2005-6, Cm. 6741, available ar lit[:r/:.-.'www.otticia1- 
iJotm’vi i' * nrienr,'cm67/6741--6741.pdf. 

' n Da 2I1II1 1‘ARL. Deb. (6* SCT.) (H.C.) V/A227. availMe at 
Ivir ' I o! ■•'- parlk i.iae at , uk.^r^vld20 0 102./ldli.aiisrd.''vo01 1213/text/H213w01 .bSia. 
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Negatives of the Highly Skilled Migrant Programme 

Abuses of the System 

There were a number of abuses of the system that, if not addressed, could have lead to the 
loss of public confidence in the scheme. The following issues were addressed recently witli the 
revision of tlie application criteria and processing methods. 

The govermnent believed that certain applicants were abusing the extension test. The 
extension allowed individuals who had already entered the UK under the HSMP to extend their stay if 
they liad taken all reasonable steps to become lawfully economically active and continued to meet 
other specified criteria. This has since been replaced by an additional points test and a mandatory 
English language requirement, in order to prevent abuse and “ensure that applicants who are granted 
further leave under the HSMP have demonstrated their ability to make a contribution to our 
economy . ” 

There were also certain abuses of the system with regard to the documentation being 
submitted. This has been countered in part by the requirement that now only original documents are 
accepted as evidence of their points claims, to enable the accurate independent verification of 
documents. Applications are also refused when documents that are not genuine have been submitted, 
whether or not they are material to tlie application. The government has stated tliat “such applicants 
should not be able to qualify under ilie scheme and are unlikely to benefit the Applications 

can also be refused if there are “reasonable grounds to suspect that documents are not genuine, which 
remain after verification checks have been undertaken.” 

Lack of Objectivity and Transparency in Procedures 

In a partial regulatory impact assessment, the Home Office noted that many of the points 
scoring criteria under tlie HSMP were too subjective, particularly with regard for previous work 
experience, making it 

difficult for prospective applicants to measure themselves against and for caseworkers to 
effectively implement. The uncertainty has resulted in 56% of die 38,728 of HSMP decisions 
taken in 2005 being refused with each one of tliese costing the migrant an application fee of 
over £315 (approximately US$6(X)) (a total of nearly £7 niillion (approximately US$14m) in 
fees alone). The high percentage of fail«^ applications indicates that die current criteria may 
be resulting in a high number of fraudulent or speculative applications. 

The government intends that tlie criteria introduced in December 2006 will resolve this issue, 
however, as the guidance on the implementation of this program has yet to be published, it is difficult 
at this point to determine whether the change has been, or w'ill be, successful. 

Processing Delays 

The large increase in applications from the program’s inception to its current application 


7 Nov 2006 P.ARL. Dhb. (6“’ ser.) (H.C.)40WS. 

Id. 

Home OlTice. A Foinls Based System: Malang Migyalion Work for Britain, Partial Rcgnialoty Impact 
Assessment. *’41. 

^ ’.s '.v,iionici<riloc.izev.iLk/docuiiicnta.'ria-makins2-r»<n'iaioG-work-0703()6V‘v3C'>v-Biiiavv (Iasi visited Apr. 26. 2007). 
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flooded the department responsible for processing them, leading to delays in tlie system of processing 
claims that some claim threaten the success of the system, as it is made unattractive to those that the 
UK is striving to reach. The subjective criteria and the fact that applicants have to pay a significant 
application fee, regardless of whether or not the application is approved, led to a number of 
individuals submitting overwhelming amounts of documentation to support their claims, furtlier 
adding to the processing times. 

Tn-Countrj' Negative Experiences with the HSMP 

Some individuals in tlie UK under the HSMP have indicated tliat tlie HSMP permit lias 
sometimes been an issue tor them in obtaining employment. Some studies indicate tliat some 
employers are “unsure over the legitimacy of the work permit tor HSMP - as they may only know 
that someone has permission to work in this country, and be unclear as to the reason. 

It has also been reported tliat there liave been some issues with employers understanding the 
highly skilled migrants’ qualifications and experience and later finding that they are incompatible with 
what they were seeking in an employee. A government report notes that “this lias been attributed to 
the difficulty of employers in understanding foreign qualifications and sometimes because the legal 
basis and conduct of a job vary between countries so tliat qualifications and experience are not 
directly compatible. 

The “Brain Drain” 

The United Kingdom has been accused of “crippling African healthcare” through “poaching” 
medical professionals from developing countries. The UK has in the past conducted “large-scale, 
targeted international recruitment ... to address domestic shortages. Over a third of doctors 
practicing in the UK possess overseas qualifications and half of the recently expanded NHS staff 
qualified abroad."*’ The UK has relied heavily on overseas medical professionals to reduce the wait 
times for the use of the National Health Service (NHS) and to counter staffing shortages.*'^ The UK 
lias recognized the problem to a certain degree, lias developed a Code of Practice for International 
Recruitment tliat applies to the NHS, and claims tliat it is the “first nation to produce international 
recruitment guidance based on ethical principles and the first nation to develop a robust code of 
practice for international recruitment. The Code establishes guidelines that provide the NHS does 
not actively recruit medical professionals from 158 developing countries, unless there is an explicit 
govermiient-to-government agreement that supports recruitinem activity. While the UK lias been 


Home Employers' Use of Migrant Labour, Home Office Online RejX>rt 04/(16. 46. available at 

’ Hoine Ot'tice, Employers' Use of Migrant I/ihour, Home Office Online Report 04/06. 73. available at 
Iii;p:.'.'wv.>v.boii:co!Ticc-i;‘.'v.iik;'rd:s/pdf:»06/T-:l!»olr0406.P(ii' . 

Depaitnient of Health. Code of Practice for the International Rec.niimient of Healthcare Professionoh^ Dec. 
201)4, available at hTto:'’\\~v\v,dh-‘^ov,ulc'Piiblicatin!isAnHStatistics-'Ptxbijcfltion»'P\ibJi''«t.Loij^Poiicv.\iiciGiil!l.'iXKC-P!3hIica 
i,iuoHPoiicvAiiilG»i!knce.Siticlc;'is/en?a^4TFNr lD=409773Q&oiik-=DI/hi A . 

UK Crippling A frican Healthcare, BBC/New'S, May 27, 2005, available at 

hr~n:7i'iews.hhc.eo.ii!c-'2' i'ii.'heaith.''45822S3.stp . 

Id. 

Depai'Linent ol Health. Code of Practice for the International Recruilmeni of Healthcare ProJ'essionah, Dec. 
2004. available at Dtrn; \^^vw.(.ili.gQv.ijk,''Piibiic<ii.ioi^\iii.iStatistics/Piibiicati0n:?.THiblicatioi35Pol!oy.AjulGii,iiJ.i,nce'P!3blicn 
ii 'it Ir i>-eD^C ON l liN T n)=4097730&chk=DL -blA. 

Departiueut of Health. Code of Practice for the Internationa! Recruitment of Healthcare Professionals, id.: NHS 
Taking Away Africa s Medics. BBC NEWS, Miir. 15, 2005, available at bttp:-'yucvv!s.bbc.co.uL''2''lsL'bca1ilx'43495‘^i-5.s-iu . 



39 


Immigradon Points Systems: United Kingdom - April 2007 The Law Library of Congress -11 

taking relatively proactive steps to prevent the active recruitment of medical professionals, it lias 
failed to provide analogous immigration measures to deter medical professionals from developing 
countries from applying on dieir own behalf to come and work or live in the UK. The Code does not 
prohibit doctors from the countries for which active recruitment is prohibited from applying for and 
receiving, jobs in tlie UK or entering tlirough the HSMP. A spokesperson from the NHS stated tliat 
the ethical recruitment of medical professionals in tlie NHS has “a strict list of [1581 countries from 
which it does not actively recruit ... [hjowever, if healtlicare professionals are determined to come 
here to work we cannot legally deny them that opportunity. 

Recent or Proposed Changes to the System 

As noted above, the HSMP has just undergone some changes in December 2006 to increase 
its efficiency and enhance objectivity in its decision making processes. Despite some of the issues in 
its application, the government has announced that it is moving a significant amount of its 
inunigration programs over to a points based system. It is currently in the process of replacing over 
fifty worker and student visa categories, beginning in April 2008, with an entirely points based 
migration system^^ based on the Australiim system. Family reunification is not touched by these 
clianges. The aim is to replace wliat many consider to be an inefficiently bureaucratic processes with 
objective criteria and transparent decision making. The new system aims to simplify tlie formerly 
complicated procedures and improve consistency in decision making by caseworkers and immigration 
officers for the purpose of selectively admitting people to maximize die economic benefit of migration 
to tlie UK. 

There are to be five tiers in the new system: 

• Tier one will replace tlie existing HSMP witli similar criteria. 

• Tier two of the new system will replace the current work permit based immigration 
route in wliich employers 

oil a list of approved sponsors will be able to bring m migrant workers who 
meet die basic criteria (principally reladug to a minimum skills and, in some 
cases, salary threshold)” To ensure (hat skills shortages are properly addressed, 
a Skills Advisory Board is to be established tliat will “will assist in tliis process 
by identifying (on die basis of available economic indicators and specific 
sectoral knowledge) occupations where tliere are particular shortages for which 
the process for bringing migrant workers becomes easier for die employer. For 
diose occupations not identified by the Skills Advisory Body die employer will 
be expected to test the resident labour market to explore whether a domestic 
worker is available to fill (lie vacancy in question;’-' 

• Tier three applies to temporary low skilled workers - this would apply to individual 
who would previously have entered under the Sector Based Scheme or Seasonal 
Agricultural Workers Scheme; 

• Tier four applies to smdents; and 

• Tier five applies to temporary workers and youth mobility 


NHS Taking Africa's Medics , BBC News, Mar. 1.5, 2005, available at htux-'/iiewy .bbc.cn. 

■u.i.c/2/iji.'liv2j!tli '4349545. stni. 

Home Oeeici:, A FoiNrs-B.^ED Sysikvi: Makjng Migraiioe Work, eor Bri'iaie. 2005-6. Cm. 6741. available 
■'X~n'i: '''w'vw.o ffjc iril-dnc-.ii ue3)Tj .g ov . uk:^<iocumeiit/cm67/6741./6741.pdf . 


House oe' Commons Home Ahomrs Coklvuitee, LMMiOR^vnoN Conirol, 2005-6, HC 775-I1I ai 636. 
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As the scheine is of fairly recent inception, there is limited information currently available 
about its planned application. 

Unskilled Immigration 

Currently, in addition to the SBS scheme mentioned briefly above, an additional guest worker 
scheme, known as the Seasonal Agriculmral Workers Scheme (SAWS) allows individuals from 
outside the EEA tliat are over tlie age of eighteen and full-time students to enter tlie UK to do low 
skilled seasonal agricultural work, such as planting and gathering crops, or for farm processing and 
packing of crops, for up to six months.” Individuals entering under diis scheme do not need to 
obtain a work permit, but must obtain appropriate entry clearance before arriving in the UK. For the 
year 2006, tlie number of individuals allowed to enter tlie UK under tlie SAWS was 16,250. ” Tliis 
scheme is run by the Home Office through operators that are responsible for placing individuals on 
farms and informing the workers of their “immigration status and the consequences of 
overstaying.”” 

Illegal Immigration 

Once an individual enters the country he can remain in the UK fairly easily without discovery 
as, ill addition to the lack of departure checks, there is currently no requirement for proof-of-identity 
docunienis for services such as health care and education.^ Employment in the public sector rarely 
involves identity checks, and many employers Iiave taken advantage of the opportunity of cheap labor 
that illegal immigrants are providing. 

The issue of the lack of departure checks has resulted in considerable difficulty in accurately 
estimating the numbers of visitors, students, or failed refugee seekers who have breached the 
conditions of their stay and remain in the country illegally. It also makes the quantification of the 
success or failure of the visa process and the accuracy of entry clearance officers’ decisions to issue 
visas almost impossible. The government recently has estimated, stated as a “best guess,” that the 
number of illegal immigrations in the country is nearly 500,000.” To ascertain an estimated figure 
of the number of visa holders that comply with the conditions of the visa upon entry into the UK, the 
Immigration and Nationality Directorate Intelligence Service conducted a small-scale investigation. 
Preliminary reports involving visas issued to individuals in Accra, Ghana lias shown that thirty-seven 
percent of visa holders could not be located after entering the UK.^ 

A Home Affairs Select Committee has expressed concern over the lack of exit controls and 
recommended tlie reintroduction of embarkation controls at the UK’s borders. The government 
initially did not consider embarkation controls a viable option in terms of effectiveness, resources. 


Homf; Offtck. A Potnts-B.asfd Systfvt: M.aktng MrGR.ATTOK Work for Britatk, 2005-6, Cm. 674 1 . a\’ailable 
a! .bU-i.?:. .'w^\'w,ofncial-iiocLnriCjits,sov.iiK/dc’CinHcai,’'coi67/6741.^6741.pdt . 

linniigralkm Rules, H.C. ^95 *1^ 104 - 109, 

lir|'':.'',- v^ ’W'A'.i!X(j. h i:H)ieorfice.g.t:>v.'.ik-’iiiJ.-''cii' hom e/ l aws rinMcv/imoiior.'itioii f!iles.-'p3tt l-h tml (last visited Juiiel5, 2006). 
Home Office. Information about the Seasonal Agricultural Workers ’ Scheme. 

Id. 

Nai lONAi. Audi i Ohfio. Visa F.mry 'io i'hh Um'I'hd KiNtiDOM: Thk F.ni'ky Ci.farano Opkra i ion H.C. ^67. 
2004 (2003-4), H 76, avail.al.de at http:..’7Y'Y'%=-.ico.gov.i;k,'Files/knie.^NAO%2URspQft?/o20170604,pdf. 

\d 

National Audit Office, Visa Entry to the UK: The Entry Clkarance Operation II.C. 367. 20(i4 (2(i03-4) 

*1 1!^, availabie al liilp:7Awv.,Ico.uov.uk/Filcs/knic/NA()%2()Reix)ri%201706Q4.odL 
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and costs, estimating tliat it would require over £26 million (approximately US$47 million) per year 
to operate such a system.'’^ Despite its initial reservations, it is currently moving towards this type of 
system througli its e-borders program, which will increase electronic pre-boarding checks of 
passengers, enabling their information to be checked against multi-agency watch lists, and collect 
information on tlie departure and arrival of individuals to enable the relevant bodies to determine who 
has overstayed. The government intends to introduce measures to require airlines to check the 
information of certain categories of passengers against government databases prior to departing to the 
UK, wi± any airline that carries a passenger listed on the database wi±out authority from the 
govermnent being subjected to a penalty. The government is also encouraging a “joined up 
modernised intelligence led border control and security framework and is working to create a duty 
to share information between the Immigration Services, the Police, and HM Customs to improve their 
activities/’^ 

Prepared by Clare Feikert, 

Foreign Law Specialist 
April 2007 


Select Committee on Home .Affairs, Fourth Report, II.C. 654, 2003. (2002-3). 

Home Office. Controu.ikg Our Borders: M.akikg Migration Work in Britain, Five Year Strategy for 
Asylum .and Immigilation, 2005, Cm. 6472, Annex B. 


'’■* Immigration, Asylum and Nationality Bill, 2005-6, ILL. [Bill 74], clause 36. This Dill implements tlie proposals 
conlamed in ''Conlrollmg our borders: Making migration work for Britain'' ihe Home Office five year slralegy for asylum mid 
immigration, pubhslied in Tebniary 2005 and Confident C.ominuuities in a Secure Britain." tlie Home Office Strategic Plan, 
2004-2008, published m July 2004* 
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Homf Office, Controi.i.ino oiir borders: Making migration work for Britain 
Five year strategy for asyeum and immigration, 2005, Cm. 6472, available ai 
ht tp://www.archive2.oFFicial-docunietitS-CO.uk/document/cm64/64 72/ 6 472.pdf . This 
report is the government’s five year strategy plan for asylum and immigration. 

Home Office, A Point s-Based System: Making Mtgratton Woiek forBkjtain, 
2005-6, Cm. 6741, available at http:/.'www,Fofficial- 

documents gov.uk.''documeiiE'cm67, '674 1/674 1 . pdf . This report provides information and 
practical examples on the point system that the British government intends to introduce 
incrementally from 2008. 

House of Commons Home Affairs Committee, iMMiaRATioN Control, 2005-6, HC 
775-1, available ai 

http://ww'w.piiblications.t'iarliament.uk7pa/cm200506/cmselcct/cmhaff/775/775i.pdf ; 

House of Commons Home Affairs Committee, Immigration Control, 2005-6, HC 
775-TT, available at 

http://wYvw.publications.parliament.uk/pa/cm200506.''cmselect'cmhaff/775/775-ii pdf : 
and 

House of Commons Home Affairs Commit tee. Immigration Control, 2005-6, HC 
775-111, available ai 

http://wAVTV.publications.parliament.uk/p;i/cm200506/cmselect/cmhaff/775/775iii.pdf : 
These reports “ . . . inquire into the policy and practice of immigration control, examining 
the entry clearance (visa) system, the granting or refusing of further leave in the UK and 
the enforcement of immigration control. The inquiry considered the degree to which the 
stated aims of the Immigration and Nationality Directorate (IND)l and UK visas are 
being met; the extent of implementation of recommendations of recent reports and 
inquiries;2 and lessons to be learnt from the operation of the current system that might 
inform the implementation of the new Government policy.” 
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Ms. Lofgren. Mr. Clarke. 

TESTIMONY OF STEPHEN CLARKE, LL.M., SENIOR FOREIGN 
LAW SPECIALIST, LAW LIBRARY OF CONGRESS 

Mr. Clarke. Thank you, Madam Chairman. 

In 2006, Canada granted permanent residence to approximately 
250,000 persons. These immigrants were accepted in several dif- 
ferent categories. There were economic immigrants, family class 
members, business immigrants and persons who had been nomi- 
nated by one of the 10 provinces. Refugees are also counted in the 
figure, because refugees whose claims are recognized are eventually 
given permanent residence. 

Of the different categories, by far the largest is economic immi- 
grants, which is mostly composed of skilled workers and inde- 
pendent workers and their dependents. This group accounts for 
over 50 percent of Canada’s immigrants. 

Other family class immigrants account for less than one-third of 
Canada’s immigrants; and, as I think Senator Sessions very effec- 
tively pointed out, this is probably the major difference between 
Canadian and American immigration policies. 

In Canada, skilled workers are assessed using a point system. 
The point system is not used for other classes of immigrants. Can- 
ada actually has had a point system for many years. However, 
prior to 2002, the system was weighted in such a manner that in 
order for an independent immigrant to receive an immigrant visa 
it was virtually necessary for him or her to have a job offer for a 
position that there was no Canadian ready, willing, and able to fill. 
There was a job certification process. 

However, in 2002, Canada changed its immigration philosophy 
after finding that persons demonstrating specialized knowledge and 
initiative were the types of persons who were most likely to succeed 
in joining Canadian society. Therefore, the point system was re- 
vamped to de-emphasize job offers, although that still remains one 
consideration. 

So, under the current system, there are now six selection factors. 
The maximum number of points that a person can accumulate is 
an even 100, and the current pass mark is 67, which is somewhat 
lower than it was several years ago. 

The selection criteria and the maximum number of points that 
can be earned in each of the categories are as follows: For edu- 
cation, a person can earn up to 25 points — that would normally be 
for someone with a postgraduate degree — for language ability a 
person can earn up to 24 points, 16 for fluency in either French or 
English and an additional 8 for fluency in the other official lan- 
guage. 

For experience in a qualified field or position, you can earn up 
to 21 points. Experience — the maximum points for experience are 
earned with 4 or more years of work in an approved classification 
position. 

For age, persons between the ages of 21 and 49 can earn up to 
10 points or are awarded up to 10 points. Persons who have ar- 
ranged employment can earn another 10 points. And then finally 
there is sort of a catch-all category, which is called adaptability, for 
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which a person can he awarded a final 10 points, and for that cat- 
egory, remote, family relations are a consideration. 

One of the majors advantages of the new system is that it is rel- 
atively transparent. Prospective applicants can go on line and con- 
duct a self-assessment of their chances of meeting the pass mark. 

The system is also very flexible. The Department of Citizenship 
and Immigration can raise or lower the pass mark to keep the 
number of new immigrants close to the large target figures estab- 
lished by the Government. 

Canada doesn’t have country or hemispheric quotas, but it does 
establish annual targets based primarily upon its labor needs. 
Major sources of complaints, as was mentioned by Madam Chair- 
man, are that not all new immigrants are able to find immediate 
employment in their chosen field, often because their foreign cre- 
dentials are not fully accepted. There is some evidence that this 
problem has been growing even though the Canadian economy has 
been very strong in recent years. 

There is no easy answer to this situation, but it is well to remem- 
ber that the current system was redesigned to give persons, who 
might otherwise have had little or no chance of obtaining a job 
offer in Canada, a chance to immigrate to the country. The system 
was never intended to guarantee all persons immediate employ- 
ment in their chosen fields. Besides, many professions are licensed 
by provincial bodies; the Federal Government cannot order the 
provinces to accept foreign credentials. The most they can do is to 
assist new immigrants in obtaining the training or experience they 
need to act in their profession and to work with provincial organi- 
zations. And recently, the Government did set aside some money 
to assist in that endeavor. 

Ms. Lofgren. Could you summarize? 

Mr. Clarke. I will conclude. 

Ms. Lofgren. Thank you. 

[The prepared statement of Mr. Clarke follows:] 
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LAW LIBRARY OF CONGRESS 

IMMIGRATION LAWS AND POLICIES: 

IMMIGR-ATION POINTS SYSTEMS 

C.AN.ADA 

Execulive Summary 

In 2006. Canada accepted over three-quarters of one percent of its total 
population as new pemianent immigrants. The nearly 100,000 persons who were 
accepted for temporary residence pushed the total immigrant influx to over one percent 
This is a relatively high figure for Western counlries and demonstrates the importance of 
immigration to the development of Canada. In order to manage the influx. Parliament 
has enacted comprehensive laws respecting immigration, refugee policies, and temporary 
visitors. Since 2001, Canada has also sirenglhened its screening, deporiaiion, and 
detention laws in its fight against tetrorism. The major difference between the 
immigration policies of Canada and the United States is that Canada accepts a. 
significantly higher percentage of skilled workers and a significantly lower percentage of 
family class immigranis. Skilled workers are assessed through the use of a points system. 
Family reuniflcalion is limited by restricting the class to apply mostly to spouses, 
conjugal partners, dependent children, and parents. 


I. Introduction 

Canada does not have country-based or hemispheric quotas, but it does establish annual 
worldwide targets, and the actual numbers of immigrants accepted for pemianent residence within a year 
are usually within ten percent of those targets. Canada also does not provide that immigrants in any one 
category^ can only exceed that categoiy’s target figure by a certain percentage, but there is an 
understanding between Parliament and Citizenship and Immigration Canada (CIC) that, in enacting the 
current Immigration and Refugee Protection .Act {IRP.A},^ Parliament intended to create a system in 
which skilled or independent workers would usually comprise about sixty percent of the annual total, and 
tliat skilled or independent workers would nomially outnumber family class immigrants by a margin of 
approximately two to one. It is also understood that Parliament expects CIC to exercise the 
administrative powers conferred upon it to preserve the current balance and that any significant 
fluctuations in either direction would probably lead to legislative or administrative reforms. Thus, in 
processing applications submitted at Canadian Embassies, consulates, and internal immigration offices, 
officials attempt to adhere to the goals that are set out annually by CIC in consultation with the 
government and appropriate parliamentary^ committees. 

II. Immigration 

Categories of Immigrants 

Canada accepts several categories of immigrants for permanent residence. In addition to skilled 
or independent workers and close family members, Canada admits business immigrants, provincial 
nominees, adopted children, and refiigees. Temporary^ workers are issued work visas for prescribed 
periods of time. Canada has a Seasonal Agricultural Workers Programs and issues employment permits 
to United States citizens in accordance with the North American Free Trade Agreement. 


2001 S.C. ch. 27. 
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Family Class Immigrants 

Family class immigrants are not assessed on a points system, but preferences are given to certain 
applicants based upon their relationship to their sponsor. The administrative practice is to process 
applications from spouses and dependent children first. Applications from parents, grandparents, and 
relatives who are orphans and under the age of eighteen are generally given lower preference, although 
persons in these categories may still qualify for the family class. 

Canada has a naiTOwer delinition of family class immigration tlian does the United States. 
Applicants who do not fit into one of the above categories may be sponsored as skilled workers by a 
relative, but they are then assessed on the basis of the points system. Relatives who are not considered to 
be family class immigrants may be awarded five points towards the sixty-seven points that they need in 
order to qualify for permanent residence. 

Business Immigrants 

Canada admits three types of business immigrants: investors, entrepreneurs, and self-employed 
persons. Because investors must liave the highest net worth, they enjoy the highest priority. 
Entrepreneurs are in the middle category. Self-employed persons have the lowest preference for business 
immigrants because they need only have the intention and ability to create their own employment.^ 
Business immigrants are not assessed on the points system. 

Provincial Nominees 

Canada has signed agreements with a number of provinces that allow them to sponsor 
immigrants. By far the largest of these programs is the one administered by the Province of Quebec. 
Quebec uses a points system to assess its applicants which is siiniUn to the federal govemmenCs points 
system, but it awards a higher number of points for fluency in the French language. Applications 
accepted by Quebec are submitted to the federal government for medical examinations and background 
checks. 


.Attracting qualified Francophones has long posed difficulties for Quebec. .Another problem 
facing that province is that persons accepted into the Quebec program are not required to remain in that 
province once they become permanent residents. A significant portion of the applicants accepted by 
Quebec eventually moves to other provinces offering greater opportunities in their chosen field. 

Refugees 

Canadian refugee policy is generally considered to be relatively generous. Many critics contend 
that the system is so lax as to invite fraud and abuse.'’ Reports prepared and interviews granted by some 
of these critics have raised concerns in the United States that Canada offers an easy back-door entiy into 
the United States for persons intending to conduct teiTorist activities. The case of the would-be 
“millennium bomber,'’ Ahmad Ressam, is often cited as an example of a person who entered Canada as a 
refugee and later attempted to bring explosives into the United States for the purpose of setting them off 
at a Los ,Angeles airport on the eve of 2000. However, the Canadian Government lias taken a number of 
steps to reform the system, tighten procedures, reduce backlogs, and increase security screening. Many of 
the steps Canada has taken are in accordance with the Safe Border Accord signed with the United States 


' Citizeiisliip and Ininiigratimi Canada. Who Is a Business Irnmigmni? (2004). availahLe at 
http r /Avwu'.ci c. gc.ca/Enftiish/bnsmoss / index. Ii nnl. 

' See. for example. The Fraser Institute. Canada 's T}ysfuncnonal Refugee Determmaiion System, Dec. 2003. 
available a! litip:.''/vvw\v,t’rasexmsl'itiitc.cii/admin/books/filesTiirrjij^ralio 5 '!PPS 78 ,pdi'. 
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shortly after September 11, 2001/ Other steps Canada has taken have been designed to address problems 
that are more intemal or systemic in nature. 

Between 1989 and 2004, an average of about 30,000 refugee claims were presented annually. In 
2001, this number was at a high of approximately 45,000 persons before it fell back to approximately 
39,000 in 2002, 27,000 in 2004, and 20,000 in 2005. An average of about forty-four percent of the claims 
were accepted between 1989 and 2004.^ In 2005, the acceptance rate increased to around 46.6 percent.^ 
This is somewhat higher than the corresponding figure in the United States, but still refutes the notion that 
Canadii almost routinely accepts refugee claims. Of particular concern to Canadian authorities prior to 
2005 was the fact that approximately forty percent of the overall total and seventy percent of poit-of-entry 
claimants entered Canada from the United States. There is significant evidence that illegal immigrants 
have abused the U.S. Non-Immigrant Visa system to first access North America and then apply for 
asylum to stay in Canada. The result has been that many of Canada’s refugee claimants have arrived in 
Canada without any documents and have been allowed free entry into the country even though it has been 
clear that many purposely disposed of the identity documents they had before entering the country. 
Canada does screen undocumented persons to determine whether they might pose a security or flight 
risk . ' 


There are four specific reasons why a person might wish to pursue a refugee claim in Canada 
rather than in the United States. First, as has been mentioned, the acceptance rate has generally been 
somewhat higher. paiticuUirly for persons from certain countries and persons claiming certam types of 
persecution, such as gender mutilation. Second, Canada traditionally has detained few undocumented 
refugee claimants pending independent identification, although it has prepared additional facilities for 
detainees. Third, the Canadian Charter of Rights and Freedoms has been interpreted to generally give 
refugee claimants the rights to immediate employment authorization, education, and health services.^ 
Fourth, the appeals process can be very' slow in Canada. Persons who have been judged to be ineligible 
for refugee status have been able to remain in the countiy' for more than a decade fighting deportation. 

Refugee claims are presented to a senior immigration official. Persons who are not determined to 
be in the following categories have their cases referred to the Immigration and Refugee Board (IRB): 

• persons already recognized as Convention refugees; 

• persons already determined to be protected in Canada; 

• persons subject to a safe third countr>' agreement; 

• persons determined to be inadmissible on grounds of security^ human rights violations, 
serious criminality or organized criminality; 

• persons already rejected by the IRB; 

• persons already determined to be ineligible for an IRB detennination; or 

• persons who had a previous refugee protection claim withdrawn or abandoned. 

Appeals on decisions respecting admissibility may be filed with the Minister of Citizenship and 
Immigration. The Minister can refer the matter to the Immigration Division. The Immigration Division 
can authorize the entiy of a foreign national for further examination.^ Further appeals may be made to the 


Although there have been some misperceptions on this point, there has never been any evidence of any connection 
between the hijackers of September 1 1 and Canada. 

^ Citizenship and Immigration Camida. A Look al the Refugee Clairrumi Fopulalion in Canada, 2005, available ai 
htr p:. -7 www.fraserinstirute.cj/admin/bookii/tiies/ln'.migi'ationPP S78.pdf . 

''' hifonnation provided by the Minister-Counselor (Immigration) at the Canadian Embassy in Washington. D.C. on 
Febniary 22, 2007. 

^ Id. 

** [1985J 1 S.C-R- 177. The rights are outlined by Citizenship tmd Immigration Canada, Righls lo Employmeni. 
Education, and Health Services, July 9, 2002, available at htrp:/'www.cic.>.;c.ca/cngjish,/rcmg:ee s.'a svluni-5.hcm1 . 

hnmigratiou and Refugee Protection Act, 2001 S.C. c. 27, ss. 44-45, as amended. 
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Immigration Appeal Division. However, no appeal can be made to the Immigration Appeal Division 
against a finding that a person is inadmissible on grounds of security, violating liunian or international 
rights, serious criminality, or organized criminality.^'^ 

Cases referred to the IRB are heard by members of the Refugee Protection Division. Persons 
who have had their application denied can apply to liave their case heard by the Federal Court of Canada 
within fifteen days. The Federal Court first conducts a paper review. If leave is granted, the Federal 
Court can order a rehearing. Leave of the Supreme Court of Canada is needed for a further appeal. 

When the Immigration and Refugee Protection Act was emtcted in 2001, provision was made for 
the creation of a Refligee Appeal Division to review IRB decisions." The relevant sections of the Act, 
how-ever, w-ere not brought into force by the former Liberal Government. The cmTent Conservative 
Government has released a background paper in which it explains its position that a Refugee Appeal 
Division is not required, because Canada’s current system is fair and in compliance with all international 
and treaty obligations. 

In addition to the appeals process, Canada has two other protection mechanisms for refugee 
claimants. The first of these is the pre-removal risk assessment process. This process gives failed refugee 
claimants an opportunity to explain why they should not be removed from Canada. New' evidence can be 
presented at a hearing. Persons who do not qualify as refugees, but w'ho are found to be in need of 
protection, can be granted permanent residence. The second protection mechanism allow's persons to 
apply at any time to the Minister of Citizenship and Immigration for permission to remain in Canada on 
humanitarian or compassionate grounds. Applications for permission to remain in Canada on 
humanitarian or compassionate grounds do not stay other legal proceedings. 

III. Number of Immigrants 

According to Statistics Canada, the Canadian population in 2006 w^as approximately 
32,623,500."^ According to CIC’s statistics, approximately 262,000 persons were admitted to Canada for 
permanent residence in 2005."^ Of those, approximately 156,000 w-ere admitted as economic immigrants 
and their dependents, 63,000 as family class immigrants, 13,500 as business immigrants, 8,000 as 
provincial nominees, and 36,000 as refugees. These figures are quite close to those for 2004, except 
that the number of economic immigrants increased by over 20,000.'^ In 2006, the total number of 
persons admitted for permanent residence w'as 251,51 1. The family class grew by approximately 7,000 
persons while the economic class fell by almost 18,000 persons. The number of refugees declined by 
slightly over 3,000 and the number of provincial nominees increased by approximately 5,000 persons. 

IV. Points System for Skilled Workers 

Canada’s process for selecting skilled w'orkers is fairly complex. Prior to 2002, applicants were 
assessed on a points system that generally required applicants to have a job offer for a position that no 
Canadian citizen was willing and able to fill. In enacting the IRP.A, Parliament adopted a slightly 


/4., s. 64(1). 

“ 74.. s. no. 

Citizenship and Immigration Canada, The Refugee Appeal Division:Backgrounder , Nov. 3, 2005, available at 

hytj>:A''ww'A\cic._gt^ca/oiig]i4'i/refiigees/r;sii-back|rn!UTKLr,lim3i. 

Statistics Canada. Popukuion by Year, by Province and Terriloryy Oct. 26. 2006. available ai 
http:.','’\vw\v40,staccan.ca/i01.''cst01/ de.!.no02a.htni?s<.U~popiilaiiafi . 

Citizenship and Immigration Camida, Fads and Figures 2005. Immigration Overview Permanent and Temporary 
Residents, Aug. 18, 2006. availahle at http:.’’/www.c[c.gc.cj3/eng!isii/pu]>/faers2005./ovei'\iew./01 .html . 

'' Id. 

Id. 
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different philosophy. The law seeks to identify the types of persons who are most likely to integrate into 
the Canadian workforce based upon their background. This change of philosophy is based upon findings 
that persons with certain education and work backgrounds generally become w'ell integrated into 
Canadian society regardless of whether or not they have a specific position waiting for them. 

Under the cuiTent system, applicants must obtain at least sixty-seven points out of a total of 100 
possible points on the selection grid and have at least one year of work experience within the past ten 
years in a management occupation or in an occupation normally requiring university or technical training 
set out in skill types identified in the National Occupational Classification.' ' The six selection criteria 
and the maximum number of points available for eticli are the following: 

• Education. A maximum of menty-five points can be earned by a person who has a 
Master’s Degree or a Ph.D. and at least seventeen years of full-time or full-time 
equivalent study. The lowest number of points available is five for completion of high 
school. 

• Languages. A maximimi of twenty-four points can be aw'arded to persons who are highly 
proficient in both official languages. Sixteen points can be awarded for fluency in either 
French or English and eight for the other. Written and oral tests are administered to 
ascertain a person’s abilities in different language areas. 

• Experience. A maximum of twenty-one points can be awarded for experience in 
approved occupations. The IRPA allows CIC to designate certain professions as being 
restricted to guard against labor sui'pluses. However, at the present time, it appears that 
there are no professions that are designated as being restricted. The maximum of twenty- 
one points can be earned with four or more years experience in an approved occupation. 
For each year less than four, two points are deducted. The minimum number of fifteen 
points can be earned through one year of qualifying experience. 

• Age. A maximum of ten points is awarded to persons who are between twenty-one and 
forty-nine. Persons outside this range lose two points for each year that they are under 
twenty-one or over forty-nine. 

• Arranged employment A person may be aw'arded ten points for having a permanent job 
offer that has been confirmed by Human Resources and Skills Development Canada. 

• AdaplahilUy. A person may be awarded ten additional points for a spouse’s education, 
previous work in Canada, and family relations in Canada. 

Each of the selection criteria is set out in charts that show how^ points are awarded.^'' 

V. Pros and Cons of the Points System 

Canada’s points system is designed to attract immigrants who show/ promise of being able to join 
in and contribute to their new communities. One of the major advantages of the system is that it is largely 
transparent. Potential applicants can review' the selection criteria to determine wfiether they may be able 
to attain sufficient points to reach the pass mark of sixty-seven points. Another advantage of the new 
system is that it gives pereons who are unable to travel to Canada to arrange employment a better chance 
of being accepted than was previously the case. 


Citizenship and Immigration Canada. SIdlled '>Vort(£rs (2004). avnilahle at 
ht tp:,’ ' /www.cjc.,gc.ca/Eng!isb '’ s kiHed/iadex.htm l . 

Citizenship and Immigration Canada. Si.x Selection Factor.’! and Mark (2004), available at 

http:// WWW. ck',gc.ca.''Englit'a/ skilled/quid-S.hrrni. 
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One disadvantage of the points system is that transparency can lead to complaints of unfair 
treatment. Persons who fall short of the pass mark often believe they should have been awarded more 
points in one or more categories. This is particularly true of the more subjective categories, such as 
adaptability. 

Another sotu'ce of complaints under the new system has been voiced by professionals who have 
been unable to find employment in their chosen field or to have their foreign credentials recognized by 
professional licensing bodies. Most professions, such as those in medicine and law, are licensed by 
provincial governing bodies. For example, each province has its own law society. Professional licensing 
bodies have discretion in detennining what types of additiomd training or examination foreign trained 
professionals must midergo before they can practice in that province. 

The problem of foreign-trained professionals being underemployed in Canada has received 
considerable media attention and has elicited many promises of assistance from Canadian politicians. 
However, what is sometimes overlooked in considering cases of hardship is that the new system was 
never designed to guarantee foreign-trained persons employment in then chosen fields. The system was 
designed to atnact promising immigrants. Many of the persons who have found themselves at least 
temporarily underemployed would not have qualified for admission under the old system that, in general, 
required prospective immigrants to have a firm offer for a job that no Canadian citizen or permanent 
resident was ready and able to fill. 

A longer-standing problem in Canadian immigration arises out of the fact that over tw o-thirds of 
Canada’s immigrants have settled in the three largest metropolitan areas of Toronto, Montreal, and 
Vancouver. Because, the ver\' rapid growth of these areas has brought new' social and infrastructure 
problems to them, the federal govemment has long hoped for a greater dispersal of immigrants. While 
the new points system does not appear to have exacerbated the problem, it does not appear to have helped 
address it, either. The major cities have remained magnets for immigrants. How'ever, the recent strength 
of the Canadian economy does appear to have encouraged more immigrants to settle in some other 
areas — particularly in resource-rich Alberta. The expansion of provincial nomination programs also 
show's some promise in bringing the benefits of immigration to areas that previously received few new' 
arrivals. 

VT. Source Country Profile of Immigrants 

The top fifteen source countries for immigrants to Canada in 2005 w'ere as follow's: 

1 . China 

2. India 

3. Philippines 

4. Pakistan 

5. United States 

6. Colombia 

7. United Kingdom 

8. South Korea 

9. Iran 

10. France 

11. Romania 

12. Sri Lanka 

13. Russia 

14. Taiw'an 

15. Hong Kong 
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The first two countries accounted for approximately 75,000 immigrants. All .Asian countries now account 
for approximately seventy-five percent of Canada’s iminigrants. The number of innnigrants from the 
United States reached a ten-year high of slightly over 9,000 in 2005.'^ 

MI. Recent or Proposed Changes to the System 

Because Canada has received a large number of applications for permanent residence in recent 
years, consideration has been given to raising the pass mark from the current sixty-seven points to a 
higher number. The previous pass mark of seventy-five points was lowered after backlogs had been 
reduced. However, there hits not yet been an announcement of an impending raise in the pass mark. 

Consideration is also being given to addressing the issue of underemployment. One manner in 
which this could be done is by restricting the admissions of certain types of professionals; this, however, 
has not yet occuiTed. What the federal goveiTunent recently has done is to allocate funds to establish a 
program to help foreign-trained professionals to become accredited in Canada. This federal program is 
designed to help provide needed additional training and to work with the provinces in reforming 
accreditation policies. 

VIII. Employment Outcomes 

The philosophy behind the current Canadian immigration law is that most promising immigrants 
are able to become well-established in Canada. The Government appears to believe that the current 
system is generally working well, although it has been acknowledged that the problem of 
underemployment has grown in recent years. Consideration has been given to many ideas on how this 
can be addressed within the framework of the current system. The Government has not indicated that it 
would like to return to the former system, which required the vast majority of skilled workers or 
independent applicants to have a job offer before they would be eligible to become permanent residents. 

IX. Unskilled Immigration 

Visitors, Students, Employment, and Other Categories 

Canada issues visas to visitors, students, and workers. Only persons from a country on the 
countiy^ control list are required to obtain a visa prior to their arrival as a tourist. United States citizens 
are not required to obtain visas or produce passports, but they may be required to prove their U.S. 
citizenship. 


N.AFTA Professionals 

Skilled workers from the United States may also be able to take advantage of Chapter 16 of 
NAFTA. Under this Chapter, persons who fit into one of sixty professional categories can obtain 
employment in Canada without the Canadian employer having to first apply for a labor clearance from the 
goveiTunent. Such a clearance requires labor authorities to conduct an inquiry as to whether there are any 
available citizens or peiinanent residents in Canada who are willing and able to accept the position being 
offered. Under N.AFT.A, persons considered to be professionals must still obtain a work permit, but this 
process is much less time-consuming when a labor certification is not required. 

Appendix 1603.D.1 of the NAFTA agreement lists many different types of workers who are 
eligible to qualify as NAFTA professionals. These professions usually require at least a baccalaureate 


Citizenship and Immigration Canada, Facts and Figures 2005: Immigration Overview: Permanent Residents, 

available at Ii!tp://w.^w w.c;c-,ac.Oi:i/ci!gl3sL./p'3b/facts20Q5/perLna !}e! it/'12-ht iTil- 
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degree. Included on the list of NAFTA professionals are accountants, architects, foresters, la^^'yers, 
librarians, physicians and dentists, landscapers, and teachers.''^ 

Guest Workers 

Canada issues work visas to unskilled as well as to skilled workers. Many of the unskilled 
employees are agricultural workers. Canada has a Seasonal .Agricultural Workers Program (S.AWP) for 
persons who do not qualify as skilled or professional agricultural workers. Under this program, Canada 
has signed SAWP agreements with Jamaica, Mexico, Barbados, and Trinidad and Tobago. Under these 
agreements, persons may apply for admission to the program in their home country. Applicants are 
screened by local authorities. Canadian immigration officials issue work permits to screened workers in 
accordance with Canada’s agriculmral needs. The majority of the agricultural workers are admitted in the 
second and third quarters of each year. Guatemala is not a participant in the SAWP program, but an 
increasing number of work pennits have been issued to workers from that country^ over the past two years. 
Nevertheless, Mexico and Jamaica are the leading source countries, with fifty-three and twenty-eight 
percent of the 2004 SAWP permits issued to citizens of those countries, respectively. The total number of 
SAWT peiniits reportedly issued in 2004 was approximately 22,000."'^ Government statistics show that 
m 2005, the number of foreign workers at skill level C, which mcludes most seasonal agricultLU'al 
workers, was approximately 31,000.^" Under the S.AWP agreements, consular officials are allowed to 
visit housing facilities to ensure that they meet Canadian standards. Foreign officials keep records on the 
return of agricultural workers to ensure that the program is not used illegally by persons who want to 
remain in Canada indefinitely. 

Services for Immigrants 

Persons accepted for pemianent residence in Canada generally have immediate access to all 
social services and enjoy the same constitutional rights and protections as Canadian citizens. Immigrants 
can enroll in the health insurance programs run by the provinces, receive free language training, get 
assistance in finding employment and housing, enroll m elementary and secondary schools, and pay in- 
province college tuition. 

Immigrants are eligible for welfare benefits, refeiTed to as “social assistance,” but cannot receive 
uninsurance benefits until they have worked the number of weeks required to qualify. The Canada 
Pension Plan, the Old Age Security Plan, and the Guaranteed Income Supplement are open to immigrants 
who have paid into those plans and have reached the required age or become disabled. 

In order to assist immigrants in learning for which benefits they may be eligible. Services Canada 
has created a benefits homepage."’ 

X. Illegal Immigration 

Sanctions for Unlawful Entry and Overstaying 

The IRP.A does not specifically criminalize unlawflilly entering the country or unlawfully 
overstaying a visa. Both of these types of actions, however, fall under the general prohibition against 
contravening the law^ without exercising due diligence to prevent doing so. Crown prosecutors have 
discretion to try general IRPA offenses either by way of an indictment or in summary proceedings. The 


North Americiin Free Trade Agreement, Appendix 1603. D.l. July 9. 2003. available al hUT:)://\vw\»-',ruiftH-5e<:- 
aleiifi.org/Default Si.te/iRdex e.aspx?DetailJj'.)~?S . 

Thc Economist, May 27, 2006, at 63. 

Foreign Workers. THE MONITOR. Jan. 26. 2007. available ar hiT|)://'vv%vw.cic.Gc.ca»'ea,gIish/’monitorass~jeM/03- 
workcr s..htin ]. 

Canada Benefits. gc.ca. Mtn. 9. 2007, available al ht!p:.'’/eaiiudabeneiics.gc.ca/i'aediOTiie.jsp?Iang~cn. 
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distinction between indictable and summary^ offenses is similar to the distinction between felonies and 
misdemeanors in the United States, and a crime that can be tried either by way of an indictment or in 
summary proceedings is considered to be a “hybrid” offense. The maximum penalty for a person who 
commits such a general offense as entering the country unlawfully or unlawfully overstaying a visa is a 
fine of CanS50,000 and imprisonment for two years, if prosecuted by way of an indictment, and a fine of 
$10,000 and imprisomnent for six months, if prosecuted in summary proceedings."'^ Crown prosecutoi's 
usually base their decisions as to whether a defendant should be tried by way of an indictment or in 
summaiy^ proceedings upon such factors as the seriousness of the violation, the defendant’s intentions, 
and the defendant’s prior record. 

While the IRP.A. does provide for the prosecution of persons who enter the countiy illegally or 
illegally overstay a visa, trials for these offenses are rare. Most persons caught violating the general 
provisions of the immigration laws are deported or ordered to leave Canada. 

Sanctions for Hiring Undocumented Workers 

Another general offense under the TRPA is hiring undocumented workers. Section 124(l)(c) 
states that any one “who employs a foreign national in a capacity in which the foreign national is not 
authorized under this Act to be employed” is guilty of an offense. The maximum penalties for this 
offense are the same as those for entering the countiy illegally or overstaying a visa illegally. A person is 
not guilty of the offense of illegally hiring an undocumented worker if he or she exercised “due 
diligence. The Act and its regulations do not specify what the accused must show in order to prove 
that he or she did in fact exercise due diligence. 

The IRPA also makes both counseling misrepresentation and general misrepresentation criminal 
offenses. Misrepresentation can be committed by withholding material facts, giving misleading 
information, and refusing to answer questions in legal proceedings."' These offenses are punishable with 
a maximum fine of Can$ 100,000 and imprisonment for five years, if prosecuted by way of an indictment, 
and a maximum fine of Can$50,000 and two years of imprisonment, if prosecuted in summary' 
proceedings. 

In addition to criminalizing misrepresentation, the IRPA has special provisions for using, 
exporting, and dealing in forged documents that purport to establish a person’s identity. Using a forged 
document is punishable w'ith up to five years of imprisonment and exporting or dealing in forged 
documents is punishable with up to fomteen years of imprisonment. Canada has had numerous problems 
with forged passports. In several reported cases, international incidents have arisen out of discoveries that 
foreign intelligence agencies were using forged Canadian passports. Forged Canadian passports are 
reportedly popular with criminals because immigration officials in other countries are less likely to regard 
them with suspicion, due to the fact that Canada has a relatively large and diverse inunigrant population. 

In addition to the penalties for hiring illegal immigrants, Canada also has strict laws respecting 
human smuggling and trafficking. A person wiio smuggles fewer than ten persons into the country^ is 
liable on a first offense to a fine of up to CanS.500,000 and imprisonment for up to ten years. For a 
subsequent offense, the maximum fine is doubled and the niaximum period of imprisomnent is raised to 
fourteen years. Those w'ho smuggle more than ten persons into the comitry are liable to a fine of up to 
C’anSl ,000,000 and imprisonment for life. Disembarking persons at sea is a separate offense that is also 
punishable with a fine of up to CanSi,000,000 and imprisonment for life. This section was created in 
response to several instances in which owners of foreign boats filled them with illegal aliens and 
abandoned ship just before they washed up upon Canadian shores. In determining the appropriate 


Immigration and Refugee Protection Act. 2001 S.C. c. 27. s. 124(1) (a). 

Information obtained from the Immigration Office at the Canadian Embassy in Washington. D.C. in 2006. 
Iminigratiou and Refugee Protection Act, 2001 S.C, c. 27, s. 124. 


Id., s. 127. 
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sentence for persons who engage in human trafficking, judges must consider such aggravating factors as 
whether the aliens suffered any bodily harm or degrading treatment. 

Border Security 

In December 2002, the United States and Canada signed a Safe Third Countiv' Agreement to 
allow immigration officials in both countries to require most persons seeking asylum at a border crossing 
to go back and present their claim in the other country'. This ty'pe of agreement had been called for in the 
Action Plan to the Smait Border Declaration. Implementation of the Agreement was delayed by the 
lengthy and complicated process for drafting and approving appropriate regulations in the United States, 
but it finally went into force at the beginning of 2005. 

Although the Safe Third Country Agreement ahns to limit asylum shopping and the tiling of 
multiple claims, it is limited in scope and subject to several major exceptions. One major limitation is 
that it only covers the presentation of claims at land border crossings. Aiq:)oit and marine facilities are 
not covered because, as the drafters of the Agreement explained, authorities can only know that persons 
were in the other country when they are seen at a border crossing. 

Statistics show that the number of refugee claims presented at border crossings in Canada 
declined by approximately forty percent in the first half of 2005 and that there were less than 20,000 total 
claims for the entire year. While this would suggest tlmt the Safe Thnd Country agreement has had a 
dramatic impact on Canadian reftigee claims, it is also tme that claims presented at aiq:)orts during the 
same period were down about twenty-five percent. Thus, the Safe Third Country' Agreement appears to 
have gone into effect during a period in which the number of reftigee claims was already declining. 

Statistics on Illegal Immigrants 

Although there are no official statistics on the number of illegal immigrants in Canada, CIC is 
reported to have estimated that there may be as many as 300,000 undocumented workers in Canada.'^'^ 
The most widely-cited statistic is that the number is probably around 200,000. '' In either case, it is clear 
that the total has increased dramatically over the past ten years. This increase reflects the growing 
strength of the Canadian economy over that period. 

Prepared by Stephen F. Clarke 
Senior Foreign Law Specialist 
April 2007 


Statement of Joseph E. Langlois, Director Asylum Division, United States Tmmigration and Naturalization 
Service. Department of Justice (Oct. 16. 2002). available al 
!ittp:// \vw vv.iniHnp,rririoTi.coni/t!e\vsleuerl .■'usca nada ai:reemaui.4xif. 

Citizenship and Immigration Canada. Cauada-U.S. Safe Third Comitry Agreement (2006), available a! 
http : / / w vvw ■ c ic - gc .ca ,-’ enelir-h/ pol icy/rirje nu- 

safet.hird,htmlfcit]:)://v/V'-Av.uscis.i-;ov/grapliics/’abou ! us/coT!prcss/testimor!ies/2002/J.^agloisl0'l602.pdT 

Andrew Mayeda. Legalizing Illegal Immigranrs Could Hun U.S. Ties: Solberg. Winoor Star. Nov. 8, 2006. at 

AlO. 


Deporialion Move Proiesled. Calgary Hcrald. Mtu- 30. 2006. at B2. 
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Ms. Lofgren. Ms. White. 

TESTIMONY OF LISA WHITE, LL.M., FOREIGN LAW SPECIALIST 

FOR AUSTRALIA AND NEW ZEALAND, LAW LIBRARY OF CON- 
GRESS 

Ms. White. Thank you for the opportunity to testify. 

Australia’s immigration program is global and nondiscrim- 
inatory. It is divided into a migration program and a humanitarian 
program, both of which are further divided into streams and cat- 
egories of visas. 

Currently 

Ms. Lofgren. Would you move the mike a little bit closer to you. 

Ms. White. Currently Australia’s migration program is focused 
on skilled migration and has been so focused since the late 1970’s 
and early 1980’s. Immigration to Australia is administered by the 
Federal Department of Immigration and Citizenship. 

Australia utilizes a point-based system in relation to some of its 
skilled migrant visas. The most common visas that utilize the point 
system are those of the independent, skilled migrants which in- 
cludes students studying in Australia, Australian-sponsored skilled 
migrants, and state or territory-sponsored skilled migrants. The 
point system is not utilized for family reunions, humanitarian visas 
nor in relation to employer-sponsored visas. 

Generally, skilled migrants have excellent labor participation 
rates within Australia, and certainly at least one study I have seen 
has suggested that the key criteria in relation to that are skills rec- 
ognition and, primarily, English language skills. 

Under the point system, an applicant must meet initial criteria 
of age and language skills, and then their application is awarded 
points in relation to specified categories, primarily: qualifications; 
age: relevant work experience, whether or not their occupation is 
in demand in Australia; and English language skills. Additional 
points may be awarded for a qualified spouse, Australian qualifica- 
tions, capital investment, other language skills (other community 
language skills) and Australian work experience. 

Under the point system, each visa has a pass mark, being the 
number of points necessary to obtain a visa, and a pool mark, being 
the number of points necessary to remain in the pool of applicants, 
should there not be sufficient pass-level applicants or should the 
pass mark be revised. 

Under the current immigration procedure in place in Australia, 
an applicant’s qualifications are assessed for recognition in Aus- 
tralia prior to the applicant’s arriving in Australia. In that case, 
you are not awarded the points for certain occupations until you 
offer proof that your qualifications have been assessed as being rec- 
ognized in Australia. This does avoid underemployment of skilled 
migrants. 

The skilled stream of Australia’s Migration Program is intended 
to enhance Australia’s economy by allowing skilled people access to 
Australia’s workforce. The benefits of the points system is it allows 
the Australian Government to systematically and objectively select 
the skilled migrants most likely to contribute to the objectives of 
the skilled migration program. 
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It also further allows the Australian Government to regulate the 
number of skilled migrants by varying the points requirement ac- 
cording to planning levels set by the Australian Government. Thus, 
for example, to encourage skilled migration to regional and rural 
Australia, the applicants who are seeking to live and work in rural 
and regional Australia are able to enter it with a lower pass mark. 

Criticism of the point system and emphasis on skill migration in 
general are, firstly, suggestions that students are deliberately tar- 
geting educational courses that will maximize their points in rela- 
tion to a visa application to Australia, that it is easy for applicants 
to be awarded additional points in relation to fraudulent claims of 
work experience; and that, secondly, an emphasis on skilled migra- 
tion and subsequent reduction of places allocated to family-based 
migration may result in hardship to members of the Australian 
community. 

The New Zealand immigration program permits persons to mi- 
grate to New Zealand or, if currently within New Zealand, to ob- 
tain permanent residence. New Zealand’s permanent migration 
program is divided into: skilled/business; family sponsored; and 
international humanitarian streams under which there are also 
specific categories. 

Currently, New Zealand’s immigration program prioritizes skill- 
based migration, and it has emphasized skill-based migration since 
1987. 

New Zealand’s immigration system is administered by Immigra- 
tion New Zealand, which is part of the Department of Labor. 

New Zealand utilizes the point system to select skilled migrants 
for the skilled migrant category visas. These visas grant permanent 
residence to a skilled migrant with no requirement of a job offer 
or current employment in New Zealand. The general objective of 
the New Zealand skilled migrant category is to provide New Zea- 
land residency to persons with transferable skills to fulfill identi- 
fied needs within the New Zealand economy. 

Genuinely skilled migrants have excellent labor market partici- 
pation rates within New Zealand. Skilled migrants are awarded 
points on the basis of: qualifications; work experience; age; employ- 
ment; whether their occupation is in demand in New Zealand; and 
whether they have any familiar relations in New Zealand. Thus, 
under the New Zealand system, applicants must satisfy basic cri- 
teria; they must be aged below 55 years, be of good health and 
character and have a reasonable understanding of English. 

They must also score above a minimum point threshold after 
which they may submit an expression of interest to live and work 
in New Zealand. Essentially, it is an interest in residency within 
New Zealand. Once an expression of interest is submitted, it is as- 
sessed by Immigration New Zealand, who may invite the applicants 
to apply for residency; the assessment by Immigration New Zea- 
land is essentially by the number of points obtained by the appli- 
cant. 

Ms. Lofgren. Could you summarize? 

Ms. White. I can. That is fine. 

[The prepared statement of Ms. White follows:] 
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LAW LIBRARY OF CONGRESS 

IMMIGRAION LAWS AND POLICIES: 
IMMIGRATON PIOINTS SYSTEM 

NEW ZEALAND 


N'ew Zealand currently prioritizes skilled based migration. New Zealand iililizes 
a ‘points system' for selection of skilled migrants. The general objective of New 
Zealand's Skilled Migrant category of visas is to provide New Zealand residency to 
persons with the transferable skills to fulfill identified needs within the New Zealand 
economy.^ Skilled migrants must meei minimum criteria of age. language skills, 
health, and character and are then awarded, ‘points’ on the basis of cjualifications, 
work experience, age, employment, demand for their occupation in New Zealand, 
and whether they have any familial relations in New Zealand. 


I. General Introduction 

New Zealand consists of two islands and is located in the South Pacific Ocean, southeast of 
Australia. Its land mass is approximately the same size as the state of Colorado. New Zealand does not 
share land borders with any country." 

As of April 28, 2007, New Zealand’s population was estimated to be 4,182,242^ with one in 
five New Zealander residents being born overseas. During the period between 2005-2006, the United 
Kingdom was the largest source of migrants (29%), followed by China (13%). 

II. Immigration — General 

Persons who are citizens or permanent residents of Australia, or, persons who are citizens of and 
traveling on a passport of a visa w'aiver countr>', and who intend to stay in New Zealand for less than 
three months, may enter New Zealand without a visa.^ 


' Nfw Zfat.and Immtgratton SfrytckOpfrattonat Mamjat, Issufd 24 Aprtt. 2006. , available at 

http:.''vAv\v.imjii!arp-tioii.-20vi.iiz/;iZ!s/oporatiOj3s inaiiiuil' index iitni 

■ CIA World F.\ct Book, available ai \ -k (last visiictl April 

26, 2007). 

Statistics New Zealand Population Clock.. Statistics New Zealand ii Po'' v."'’ v s-.-,' ; ;:i~'vt.nz/rtopiiiarioiiciock.jnm 
(last visited April 21, 2007). 

Deparimeul ol'Labor, Miuralion Trends 2005,/06, 2006, at u. I'Pp ' V-'^ • L' ;'os n/p '-iblica;ious,'icsei:n’cb/iiiivialioii- 
lraKN/Miurat i onTread?,-20Q5-06.T)dr (lasl visited April 27, 2007). 

^ Visa free conntries are: Andorra. Argentina, Austria. Balirain. Belghim. Brazil. Brunei. Canada, Chile. Cyprus. 

Czech. Republic Dentnark. Rstonia. Finland. France. CTennany, Greece. Hong Kong, Tlungarv', Iceland. Ireland, Israel. Italy, 
lapan. Korea (South), Kuwait. T.aWia. T.iechtenstein, Lithuania, Luxembourg, Malaysia, Malta. Mexico. Monaco. Netherlands, 
Norway. Oman, Poland, Poraigal. Qatar, San Marino. Saudi .Arabia, Singapore, Slovak, Republic, Slovenia, South Africa. Spain. 
Sweden, Switzerland. United .Arab Fmirates, United States of America. Uniguay. Vatican City. Residents of some of these 
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New Zealand has a migration program that permits persons to migrate to New' Zealand, or if 
currently living within New Zealand, to obtain permanent residence. Immigration New Zealand, part of 
the Department of Labour, administers New' Zealand’s migration programs {see 
wwwjnnnigratjon.govt.riz ). 

The principal legislation is the FmmfgJ'atkm Act 1987 (NZ) and Immigration Regulations 1999 
(NZ). This legislation is supported by government policy and procedure documents, particularly the 
Immigration New Zealand Operations Manual.'’ 

New- Zealand’s permanent migration program has three ‘streams’. These are ‘Skilled'^usiness,’ 
‘Family Sponsored,’ and ‘International-TIumanitarian.. Under each stream there are a number of specific 
categories. 

The purpose of New Zealand’s Skilled/Business stream is to “contribute to developing New 
ZeaUuid’s liunian capability base” by accessing global skills and knowledge and attracting people to 
contribute to New' Zealand’s economy. ' 

Under the Skilled/Business Stream the three main categories of visas or w'orkpennits are:^ 

• Skilled Migrant Categoiy - allows for permanent residence of a skilled migrant wdth no 
requirement of a job offer or current employment; 

• IVork to Residence - allow's for a temporary' w'ork visa/permit from which holders may 
apply for pemianent residence. Tins is applicable to applicants qualified in occupations 
that are in demand, w'ho have a job offer from a New Zealand employer accredited to hire 
overseas workers, or who have exceptional talents in the sports or arts; 

• Residence from Work - applicable to people already in New' Zealand on a Work to 
Residence pennit who wish to apply for residence; and 

• Employee of Relocating Company - key employees of companies relocating to New 
Zealand may apply for a w'ork permit and work permit from w'hich holder’s may apply 
for pemianent residence. 

Of these categories, the Skilled Migrant Category utilizes a ‘points system’ to identify suitable 
applicants. 


countries have additional Imiitatious. Citizens or permanent residents of the United Kingdom may stay for up to six months 
without a visa. Other exceptions mclude: a person who has been given a special direction, diplomats and consular officer's, 
mililary personnel at Black Birch Aslrometric Observalory, cruise ship passengers (lime and desimalion lunitalions), turd aircrafl 
crevv mcmlxTS rcommcrcial aircral'l llvimj belween anv (Uher cnuuLrv and New Zealand) or members of any scientific 
programme or expedition carried out under Operation Deep breeze. See Inumuxalion New Zeakind, Do you require a visUor 
visa? ’ tx 1 1 iji i u I, - i. I n i 1 e ni >i i ‘ lU * k ^ k jj^i (last visited Apr. 27, 2007). 

See limnigration New Zealand. 

http: V ! X V ^ i z m ^ _1 jU -.i hi * ii i ’U ^ e C xi m , i^! i List cisited Apr. 27, 2007). 

ici. jVi _ it bixU i_.j3 ’17 u tUi It cuid New Zealand Immigration Seivice. 

Guide lor Workmg mNew Zealand. NZIb 1016. Nov. 2005. at 3. 

^ Immigration New Zealand, O iVtMv > 1 ''’ I k '■ ) _ u v rk (last 

visited Apr. 27, 2007). 
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III. Number of Immigrants 

During 2005-2006 51,236 people were approved for permanent residence in New Zealand. Of 
these 62% were approved via the Skilled/Business stream. 29% tlirough the Family Sponsored stream, 
and 9% via the International /Humanitarian stream. ^ 

During 2005-2006, 27,539 people were approved for via the Skilled Migrant Category. Of these, 
75% of principal applicants had skilled job or job offer and over 50% claimed bonus points for 
employment outside the .Auckland region. 

Of those approved via the Skilled Migrant Category, 41% were from the United Kingdom, 12 % 
from South Africa and 1 1% from China. ^ ^ 

IV. Skilled Migration - Points System 

There are two stages to apply for residency under the Skilled Migrant Category'. 

First, the applicant submits an Expression of Interest to Immigration New Zealand. This 
expression of interest allocates ‘points’ in relation to various categories. Applicants must satisfy basic 
criteria (age under fifty-five years, be of good health and character, and have a reasonable standard of 
English) and score above a minimum points threshold before they may' submit an Expression of Interest 
(EOI) to live and work (residency) in New Zealand.'" 

Second, Immigration New Zealand assesses each Expression of Interest to decide which 
applicants will be invited to apply for residence in New Zealand. This assessment is based on the number 
of points obtained by the applicant. 

Points are awarded on the basis of: 

• skilled employment (either current on-going employment for twelve months or more or 
an offer of employment or employment for more than three but less than tw'elve months); 

• relevant work experience; 

• occupation (if the applicant’s occupation is on the Long Term Skills Shortage List); 

• qualifications; 

• age {must be between 20 and 55yrs); and 

• close family ties to New Zealand (e.g., adult siblings, children, or parents). 


■ Deparimeul ol Labor, Migralion Tj'ouii 2005/06. 2006 al 2. available al 
hl^p;,^'/^vw^■v.doi,^ovi,■ljz'publIc:-^lio^ll;/rc-scl•lrdl'^ni^^•iiioa-ircad;v'’Mi^Jl^allovlT^vnvi^-20G5-i)6■pd^ , 

Id- at 2. 

" Id. 
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Bonus points are awarded for: 

• an offer of employment or employment in an identified growth area or cluster or an area 
of absolute skills shortage, or a region outside Auckland or wdiere a spouse/partner has an 
offer of employment or employment; 

• work experience in New Zealand; 

• work experience in an identified fiiture growth area or cluster or area of absolute skills 
shortage; and 

• New Zealand qualilications, qualifications in an identified future growth area, or 
identified cluster or an area of absolute skills shortage or spouse/partner qualifications. 

Expressions of Interests are ranked and those that meet the cun’ent ‘Selection Point' are invited to 
apply for residency in New Zealand. The Selection Point is a number above the minimum threshold 
above which Expressions of Interests will be selected. It is determined fortnightly. Currently the 
Selection Point is 140 points. Therefore applicants who score above 140 points w'ill be invited to apply 
for residency. 

If there are places remaining in New Zealand’s immigration program after those applicants w'ho 
score above the Selection Point are invited to apply, then an applicant w'hose Expression of Interest 
include a score between 1 00 and 140 and has a New Zealand job or job offer may be invited to apply for 
residency. If places are still available after this selection, the applicant’s Expression of Interest may be 
selected on other criteria decided by the Minister for Immigration. Currently these criteria place the 
Expressions of Interests into ranks (in descending order) based on number of points awarded to the 
applicants for work experience in an area of absolute skills shortage or qualifications m an area of 
absolute skills shortage. Then, w'ithin each category' the Expressions of Interests are placed in descending 
order of their total points.' ’ 

If an applicant’s Expression of Interest is not selected, it w'ill remain in the ‘pool’ for six months 
before being deleted. If no Expressions of Interests are selected from the pool in the previous six months, 
then all applications will be retained in the pool. Applicants whose Expression of Interest is not selected 
may submit another Expression of Interest. 

Once an applicant’s Expression of Interest is selected, he or she will be invited to apply for 
residency (and thus be required to submit documents to support any claims made in the Expression of 
Interest). Upon his or her application for residency, an applicant’s Expression of Interest and application 
W'ill be assessed by the Department of Immigration against government policy and to verify the 
information provided. Essentially this assessment will attempt to establish whether the applicant will be 
able to settle successfully into New Zealand and mtike a contribution to New Zeakmd’s social and 
economic development. .An applicant without skilled emplo>mient or an offer of skilled employment may 
still be approved for residency if it is considered that they have sufficient potential to obtain skilled 
employment quickly. 

From this assessment an application may be declined or an applicant may be offered a pennanent 
residence visa or a temporary visa to enter and remain in New^ Zealand while looking for w^ork. 


iVe Siiinmar},' of terms ji. ii_ '•m\ i-i uu" 'i I'j j'’v 1 ii/ < ..it u- ■ -inti i|_' (l.isT visited Apr. 27, 


2007). 
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V. Example of an Ameriean Lawyer Migrating to New Zealand as an Independent Skilled 

Migrant 

As an example, a thirty-four year-old .\merican lawyer with an LLM who has worked for a year 
in New Zealand and now wishes to migrate to New Zealand via the Skilled Migrant Category^ in 
accordance with a job offer in New Zealand would be assessed under the ‘points system’ as follows; 

• employmenl - presuming that our lawyer is not currently employed, but has a job offer as a 
lawyer, this would be considered skilled employment and he or she would be awarded fifty 
points. Because this is not a job in an identified future growth area (currently, biotechnology, 
information communications technology, and creative industiies), and possibly not employment 
wdthin an identified cluster (currently, Film in Auckland; Wellington Creative Mimutacturing; 
Canterbury Software; Canterbury' Nutraceuticals; or Biosouth) nor an occupation for w'hich 
there is an absolute skills shortage, he or she w'ill get no bonus points. If our lawyer’s offer of 
employment is outside Auckland, however, then he will be awarded an additional ten points; 

• qualifications - Presuming oui’ law-yer w-ent to a reputable school his or her master’s 
qualifications are likely to be recognized within New' Zealand; thus, he or she will be awarded 
55 points. He may not obtain, however, any bonus points because his qualifications are not in a 
future growth area nor are they New' Zealand qualifications; 

• relevant work experience - At age thirty-four, it is hoped that our law'yer has at least five years 
relevant w'ork experience; for this he or she would be aw'arded fifteen points. Because his or her 
New Zealand w'ork experience w'as less than two years, and neither m an identified future 
growth area nor w-’ithin an identified cluster, nor within an occupation for which there is an 
absolute skills shortage, he will not obtain any bonus points for this w^ork experience; 

• age - because our lawy'er is 34 years old, he or she will be aw'arded tw'enty-five points; 

• family ties - presuming that our lawyer does not have family ties to New- Zealand, he or she will 
not obtain any points under this category; 

• spouse - presuming thrt our Unvyer Iws an equally qualified spouse he or she will obtain an 
additional ten points. If the spouse also lias an offer of employment, he or she will obtain an 
additional ten points. 

Thus our lawyer has potentially 175 points and, upon successfiil application to the New Zealand 
Law Society for admission to practice in New Zealand, would be eligible to submit an Expression of 
Interest for permanent residence within New Zealand. 

VI. Pros and Cons of Points System 

The benefit of a points-based skilled migration system is that it allows New Zealand greater 
flexibility in identifying immigrants wdio will readily provide a benefit to the New Zealand society and 
economy. A detraction of the skilled based migration programs as a whole (both those visas that are 
‘points based’ and those that are not, such as employer-nominated visas) is a reduction in numbers for 
‘family’ reunion based migration, wdiich may result in some liardship for individuals witltin tlie New 
Zealand community. 
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MI. Source Country of Immigrants For Skilled Migration 

During the 2005-2006 period, the United Kingdom was the largest source of skilled migrants 
(37% of all approved residency applications in the Skilled/Business Stream) followed by Chimi (13% of 
approved residency application in the Skilled'Business). 

VIIL Recent or Proposed Changes to the System 

New Zealand currently is undertaking a review of its immigration laws,^^ and it is likely that the 
skilled migration program will be reviewed; there is, however, currently no indication that the points 
system per se will be abandoned. 

IX. Employment Outcomes of Skilled Migrants 

Overall, settlement and labor market participation for skilled migrants is very good. New 
Zealand has recently surveyed skilled migrants (Skilled/'Business Stream'"^) twelve months after they 
were granted residency.^^ 

Of the principal applicants: 

• 94 % were working for pay or profit; 

• 33% were classified as professionals; and 

• 78% w'ere very^ satisfied or satisfied with their current employment. 

The employment rates for principal applicants from various regions are as follows: ’ ' 

• United Kingdom and Ireland - 97% 

• Europe, South Africa and North America - 94% 

• Asia -84%; and 

• Other- 95% 

Since gaining residency, 85% of migrants reported no difficulties in gaining employment. Of the 
15%, however, who did have difficulties, the main reasons given were language difficulties (46%) and 
lack of New' Zealand w-ork experience (44%).^^ 


A<.:t ICeview: Overview, April 2006. New Zenbnd Department of Labi:>ur, available at 

www4pi-,y.i.^\i ,1 ■ I t. • i_ ■v 

' ' This includes die Skilled Migrant categoiy. the Work to Residence categories, and the Business categories. 

Life in New Ze-vland, Settlement IIxperiences or Skilled Micic\nts; Results from the 2005 Survey. 
Department of Labour. WeUiiigtoiL 2006, at 7. This sur\'ey c<?nducted in 2005 covered skilled migrants approved for residence 
m 2004, available al jil[p;,'''vvw\v.doi,uovLiiZ''pijblic-!i.ions-'rusoaich.'sc!ilcnj.ci ilTndc.K.asp . 

’■ at 21 . It is possible that the figures for .Asia reflect a cultural bias in that Asian respondents may have responded 
no when asked if working for pay or profit on the presumption that this did not include self-employed persons. 


Mai 34-35. 
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X. Unskilled Migration 

New Zealand currently is implementing a Seasonal Work Pennit (SW'P)'^ pilot scheme that will 
allow persons already within New Zealtmd to provide labor to horticulture and viticulture industries 
during periods of high seasonal demand. This pilot scheme will rim until September 30, 2007 and has 
4,000 places available. 

Under the S^^T scheme persons in New Zealand from a visa-free countiy' or from a county that 
is not visa-free but who are present in New Zealand on a valid temporary pennit (valid from Febmaiy' 15, 
2007 until the date they make their application) may apply for a work permit. Upon being granted a work 
permit applicants will be able to undertake ‘seasonal work' (that is planting, maintaining, harvesting and 
packing crops) for any employer in the horticulture and viticultiu’e industries in specific regions in New 
Zealand where a shortage has been identified by the Ministry' of Social Development. All work permits 
will expire on or before September 30, 2007."''' 

From April 2007 New Zealand will implement a Recognised Seasonal Employer Policy to meet 
the labor requirements of New Zealand’s horticulture and viticulture industry'."' Under the RSE Policy' 
employers who are unable to find domestic workers to undertake planting, maintenance, harvesting and 
packing of crops in the horticulture and viticulture industries, can apply to be a Recognised Seasonal 
Employer (RSE). As an RSE they may apply' to the Department of Immigration for an Agreement to 
Recruit (ATR) under which they may' recruit workers from outside New Zealand to work for a short 
period of time in New Zealand. Such workers must then apply (on the basis of tlieh job offer from the 
RSE) for a visa to enter and work in New Zealand."'" 

It is currently proposed that up to 5,000 workers per year will be granted pemiission to enter and 
work under the RSE Policy. 

New Zealand also has a unique arrangement with several Pacific island nations that may 
contribute to unskilled or lower skilled migration. These include:"'^ 

• New Zealand citizenship to residents of Cook Islands; Niue, and Tokelau; 

• the Samoan Quota scheme that allows entry of 1100 Samoan nationals per annum to 
become permanent residents (subject to criteria); and 

• the Pacific Access Category that allows 250 persons from Fiji, 250 from Tonga, 75 from 
Kiribati, and 75 from Tuvalu annually to become permanent residents (subject to 
criteria). 


See limuigration New Zealand, Seasonal Work Pilot Policy. 
easoiiaiwkrs/swp-' (last visited Apr. 27. 2007). 

Id. 

See InimigralionNevv Zealand, Reeognised Seasonal Employer Work Policy, Immigralion Nevv Zeakmd, 

hUp;/.-Avww.innnia'aiion-Uovi.nz,''iviikrant'StreaiiL'\vorLTsC'' (Iasi visited Apr. 27, 2007). 

" Id. 

Id. 

C . St.viil and R. Appleyard, Migicvtion Development in the PAanc: Islands: Lessons from the New Zeeland 
Experience. .April 2007, AUSAID, available at htrp:/'Avww.ri\isa:H .o, r i v . nn ’miblicatioas/pdt7miar'atioii pdf . 
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XL Illegal Immigration 

New Zealand does not appear to have a significant illegal immigration problem although it can be 
presumed that they have similar issues to Australia with respect to people unlawfully overstaying their 
visas or working in contravention of their work visas. 


Prepared by L White 
Foreign Law Specialist 
April 2007 
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Ms. Lofgren. It has been very helpful — since I read all of the 
testimony over the weekend, it has been very helpful to have this 
testimony. 

I have a couple of questions before we turn to the other Members 
of the Committee. 

In these jurisdictions, how do they treat family immigrants and 
how does that differ from the way we treat family immigrants here 
in the United States? 

Each of you, quickly. 

Ms. Feikert. In the United Kingdom, family reunification, per 
se, is limited to spouses and it also now encompasses unmarried 
same-sex partners, unmarried partners, and civil partners, as well 
as traditional relationships, and extends down to children under 
18. 

There is a provision for children over the age of 18 if it can be 
shown they are dependent upon their parents still, and if their par- 
ents will be able to provide for them without recourse to public 
funds to join them. 

As well, there is a provision for parents of the people over — 
under the work permit or however they happen to be in England, 
but it must be shown that the parents are dependent upon the peo- 
ple in the UK and have no other means of being able to take care 
of themselves in their home countries. 

Mr. Clarke. The Canadian system is fairly similar. It does not 
extend to extended relatives such as siblings or aunts, uncles, peo- 
ple in other degrees of relationship. So that is how Canada basi- 
cally limits family class reunification. 

Ms. White. Essentially, in Australia, it is worked out on the 
basis of caps. Numbers for spouses and independent children are 
not capped, but other family relatives may be, that is, their num- 
bers may be capped. But it is possible to bring in age-dependent 
relatives. 

Ms. Lofgren. Now I — ^you mentioned, in Australia, that it was 
a concern of the government that for students — that they might be 
skewing their studies to maximize their points; and I thought, why 
would that be a problem? I mean, if you need engineers and people 
study engineering, wouldn’t that actually meet the needs of the 
system? 

Ms. White. This has been raised as an issue by independent 
studies, not actually a government study. 

Ms. Lofgren. I see. 

Ms. White. I guess the concern was not so much that the stu- 
dents were taking those courses, per se, but they were taking other 
courses that still qualified for the points, but may not have been 
as useful. 

I believe there were also some concerns raised about the quality 
of some of the courses taken by the students and whether they 
were actually coming out graduating and being able to participate 
in the workforce. There was concern that skilled migrants who 
were students, coming in by that visa, that their participation rate 
in the labor market was lower than the general participation rate 
of graduates; and that is a problem. 
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Ms. Lofgren. Given the — that we have another panel, I am 
going to stop my questioning now and turn to Mr. King for his 
questions. 

Mr. King. Thank you, Madam Chair. 

First, I have to compliment this panel on their excellent com- 
mand of the English language. 

And it occurs to me that at least the point systems that are out 
there that we are analyzing here today, and the ones I am aware 
of, come from English-speaking countries. And some would refer to 
that as Anglosphere. 

But I will ask the question, starting with Ms. Feikert, is that a 
coincidence, do you think? 

Ms. Feikert. That it is from an English-speaking country? I 
don’t think that I could possibly answer that question. 

I do know that it is — one of the reasons that I believe that the 
scheme was introduced, the government stated was there is a 
change in demographics. There are skills in the labor markets that 
aren’t being met by labor within the UK. They look to different 
countries to see how their models were attracting skilled migrants 
and based it off of the Australian model. 

It turns out that the majority of people that are being attracted 
into the country under the highly skilled migrant program are from 
India and from non-English-speaking countries. 

Mr. King. I think you have taken Ms. White off the hook for that 
question. 

Ms. Feikert. I am sorry. 

Mr. King. Then — but I will go to Ms. White and ask her this 
question then: In either Australian or New Zealand, either, are 
there points awarded for work experience that was gained in viola- 
tion of temporary visas, people who are illegally working, with ei- 
ther country? Do they get merit for that, demerit for that? How is 
that handled? 

Ms. White. Off the top of my head, I am not entirely certain, but 
as a general rule, under both migration systems, that counts 
against an applicant, working in violation of a visa. So if that was 
found out, it might be — I would have to probably take that on no- 
tice. 

I think there might be some room around that if you weren’t 
aware you were working in violation of your visa, or if it was one 
of those technical things and it was on one visa and it was expired 
and it was a couple of weeks of work for the same employer. But 
I would have to take that on notice. 

Mr. King. I would go ahead and submit that question for the 
record for an answer later so you can give it the opportunity to be 
confident of that. 

If either of the other two witnesses are confident in where that 
stands, as to whether there is merit or demerit for working in the 
country illegally, or do you prefer to answer that in writing? 

Ms. Feikert. I would prefer to answer it in writing. 

Mr. Clarke. I also prefer to answer it in writing. 

Mr. King. Then I go back to Ms. White, and again, in your writ- 
ten testimony, it shows that immigrants that are admitted under 
the independent skills, points-based program have the highest 
earnings out of all skilled migrants. 
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So what do you think about the independent applicants that 
seem to be performing better than those that are sponsored by em- 
ployers? What is the reason for that? 

Ms. White. That is not necessarily the outcome. I believe that 
figure is of the independent-skilled, and not necessarily better than 
the employer-sponsored, although it may actually be depending on 
the employer. 

I think it has a lot to do with the skills and criteria of the people 
who are coming. Just the nature of the system means they are in- 
credibly high-caliber, as a general rule, applicants, and they have 
to be very confident of their ability to earn a job within Australia 
before they — I mean, Australia is physically a long, long way away 
from most other places. 

So, as a general rule, people who come are just very confident of 
their skills and they are very high caliber; and they are able to 
earn that level. 

Mr. King. Another, for fun, I notice that I believe the Australians 
and the British both call it a “scheme.” that is not a coincidence 
either. 

Ms. White. I am sorry? 

Mr. King. It is just a little aside, the different way we use lan- 
guage. The plans and strategy policies you put together are com- 
monly referred to as “schemes,” and when we do that here, there 
is a different connotation here. 

But then I would go then to Ms. Feikert again, a series of ques- 
tions about the reference to fraud in your testimony and how per- 
vasive that has been. I see that you require original documents 
rather than copies. Can you explain that a little bit? 

Ms. Feikert. That’s correct. 

The issuance of fraudulent documentation during visa applica- 
tions and work permits is a fairly pervasive problem throughout 
the entire immigration system. 

One issue with the highly-skilled migrant program was that on 
the basis of just speculative applications, people weren’t sure 
whether they would meet the criteria. They would submit a large 
number of documents in order to try and prove that they would 
meet these criteria. This was overwhelming the caseworkers, and 
oftentimes within there, there were some fraudulent documents. 
Given the volume and the difference between all of the documents 
that were being submitted, that was becoming increasingly difficult 
to determine whether they were genuine or fraudulent. 

So to counter this problem, they have introduced a requirement 
in that original documentation must be submitted, and that it 
should be — ^for some requirements, it should be off of a specified list 
of documents that they already — or they can easily verify. 

But I do know from other research, as well, that this is an issue 
in other areas of visa issues and work permits and various cat- 
egories such as that. 

Mr. King. Thank you, Ms. Feikert. 

And not having time, I would love to go into the history of Aus- 
tralia immigration, Ms. White. But, instead, I will yield back to the 
Chair and thank you. 

Ms. Lofgren. Noting that they were not high skilled, they 
turned out okay. Their ancestors did. 
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Ms. Jackson Lee for 5 minutes. 

Ms. Jackson Lee. Let me thank the witnesses and thank the 
Chairwoman and the Ranking Member for the series of hearings 
that we are having. I know that the witnesses from the foreign 
law — the foreign law specialists of the Law Library of Congress will 
be sharing some technical responses, but I believe, as I have been 
listening to you, you might be able to answer some of the questions 
that I am going to ask. 

Before I do that, I do want to note that this is a day that many, 
many citizens who happen to be of immigrant background are rais- 
ing their voices regarding the need for this Congress to move for- 
ward on immigration reform; and I believe this Committee is mov- 
ing expeditiously. 

I am somewhat frustrated — and this is my own view — by what 
seems to be a fishing expedition that the Administration seems to 
be on. We have started out with a framework that dealt with com- 
prehensive immigration reform that included border security, a 
worker program. Some used the term “temporary.” I like the term 
“worker program” because it involves a number of aspects of work, 
whether it be agricultural or otherwise. 

And then the family reunification issue was a very important 
component; and, of course, access to legalization certainly included 
concepts, no criminal background, learning English, paying fines 
and fees. 

There is another element that I think has to be included, is the 
confidence of Americans that, one, we are concerned about their 
economic stability and their value to this Nation; and so some of 
us are gathering around the thought of ensuring that there is a 
component about job retention, job creation, and an emphasis on 
moving forward, with looking to Americans for positions before we 
go to the immigrant structure. 

But certainly to begin talking about points to me offers an all- 
around-the-world, all-around-the-thought processes. What can we 
do next? A fishing expedition, a point process, that to me demeans 
individuals who are coming as laborers, who have come in years 
past and then rose up the, if you will, both the intellectual and eco- 
nomic ladder. 

We are reminded that many came from European countries in 
the late 1800’s and early 1900’s, and I am not sure what level of 
degree they were, but they went into, if you will, unskilled labor 
work, and they moved up the economic ladder. 

I would think one of the harshest examples, and I think some 
will think it is harsh, but my ancestry, slave history, was not about 
points. It was about who could work the hardest and the longest 
in the hot sun. And many of us have suffered from that history, 
but we have pulled ourselves up by the bootstraps that we are look- 
ing for, the boots we are looking for. We keep trying to go up the 
ladder. 

So I am disturbed about a discussion on a point system, and I 
have a letter here to the Chairwoman that lists a number of orga- 
nizations that are likewise disturbed. I think they are not dis- 
turbed about — I wouldn’t represent their position to be we don’t 
want to have reform that is strong and that has a basis to it that 
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has border security, but what we don’t like now is the labeling that 
seems to go on. 

May I pose a question, Mr. Clarke, simply in other countries, if 
they had a point system — and I might be open to a point system 
that also has family reunification — do they have balance, other bal- 
anced aspects, family reunification as well as maybe a point system 
so that we don’t discard the opportunity for hard-working, tax-pay- 
ing individuals who are here to be able to bring their families? 

And my second point is, many of us are gathering around the 
idea that I just mentioned: show Americans that you want to retain 
jobs for them. You want them to have first opportunity for those 
jobs. You want to create job training. A lot of our minority commu- 
nities are sensitive about losing their jobs. 

Are those ideas seen in any other countries, or would you give 
some thought to an idea where you tell Americans their jobs are 
not in jeopardy or their ability to retain their job as well as a sys- 
tem that has points and family reunification? 

Mr. Clarke. Those are two very controversial questions. 

First, as to does Canada have family reunification, yes, it most 
definitely does. But, generally, economic immigrants outnumber 
family reunification by about two to one. That gives us almost the 
reverse in the United States. So that is a major difference between 
our two countries. 

As to the other point as to whether there is an emphasis on 
skilled workers, if I understand your question correctly, perhaps it 
threatens persons in this country who have trained, worked their 
way up into skilled positions themselves, whether it threatens 
them being able to hold on to that, I guess the Canadian experi- 
ence is that that has not happened, that the people that have come 
in with high knowledge and high level of experience have been able 
to become successfully integrated into the economy without dis- 
placing Canadian workers. 

But I think your question is well put and probably needs further 
investigation and a longer history since we are only talking about 
the fifth year of the current program. 

Ms. Lofgren. The gentlelady’s time has expired. 

The gentlelady from California, Ms. Waters. 

Ms. Waters. Thank you very much. 

To the young lady that was talking with us about the point sys- 
tem and the immigration system in the U.K., where are most of 
your immigrants coming from? 

Ms. Feikert. Under the points program or generally? 

Ms. Waters. Generally. 

Ms. Feikert. Generally, I don’t think that I could specifically 
give you where most of the immigrants are coming from off the top 
of my head. I could definitely get back in touch with you. 

For the U.K., I could say it does exclude any countries of the 

Ms. Waters. I’m sorry. I can’t hear you. 

Ms. Feikert. I can say that wherever the countries where the 
immigrants would most likely would come from, it would not in- 
clude members of the European Union or the European economic 
area. Off the top of my head, though, I am afraid I couldn’t say. 

Ms. Waters. Do you have a large African population? 
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Ms. Feikert. Not really African population. It is more from Paki- 
stan. 

Ms. Waters. Arab League population? 

Ms. Feikert. Not a considerable Arab League population. It 
would be more — predominantly, the minorities are more predomi- 
nantly from Pakistan and India currently. 

Ms. Lofgren. Would the gentlelady yield? 

You actually do list the numbers on page 8. 

Ms. Feikert. This is for entry under the highly skilled migrant 
program. 

Ms. Waters. And those immigrants from Pakistan and India and 
other places are basically through the point system? 

Mr. Feikert. They could enter into the country through any sys- 
tem. 

Under the point system 

Ms. Waters. Do you have a lot of undocumented from those 
areas? 

Ms. Feikert. The undocumented workers the U.K. have only just 
recently been stated. They have recently just given how many un- 
documented workers there are in the U.K., and they did not break 
down demographic- wise. 

Ms. Waters. You recently had some unrest in the U.K.; and we 
were focused by the media on large numbers of, it appeared, Arab 
background and African background. Were these documented or 
undocumented? They were fighting about jobs. They were making 
a lot of noise about jobs. 

Ms. Feikert. I think the one that you might be referring to may 
have been the Bradford riots, and these were — I think these were 
initially documented people that had then gone out of status. And 
I do remember there being a backlash against the government be- 
cause the people that stepped forward as witnesses to some of 
these events were then linked, prosecuted and deported because 
they had moved out of status. So it was a mixture. 

Ms. Waters. So there are some people who came in legally, they 
were documented, and then they lost their jobs? 

Ms. Feikert. No. They were — depending upon the visa that they 
would enter under, possibly they entered under a temporary visa 
worker where they would be legal in the U.K. for a period of 12 
months. But then one issue that the U.K. Government is facing in 
terms of immigrants is that there is no departure check. So once 
somebody is in the U.K. They can remain there 

Ms. Waters. Do you have a sizable number of immigrants who 
are coming in as temporary workers? 

Ms. Feikert. Off the top of my head, I can’t pull the figures. I’m 
sorry. But I can definitely get back to you with those numbers. 

Ms. Waters. But you think maybe the temporary worker num- 
bers are sizable? 

Ms. Feikert. There are over 50 different categories of work per- 
mits that people can enter into the U.K.; and with temporary work- 
ers, I think there are 15 different workers. 

Ms. Waters. What kinds of temporary work do they generally 
do? 

Ms. Feikert. There is a working holiday-maker scheme for peo- 
ple of the Commonwealth which is a cultural exchange. There is a 
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seasonal agriculture worker scheme for unskilled people — a sect of 
base-skilled working scheme for unskilled people who work in the 
hospitality sector, and there are some schemes that literally just 
one or two people would apply under every year. 

Ms. Waters. So you may be in a situation similar to the one in 
the United States where we need agricultural workers and we need 
workers for low-paying jobs, entry level jobs, to support the econ- 
omy. 

Ms. Feikert. That is correct. 

Ms. Waters. But these people don’t come in. It is very hard for 
them to get legal status, permanent legal status. 

Ms. Feikert. That is correct. 

Ms. Waters. But if you are highly skilled with the point system, 
you are most likely — for example, if you are an attorney — I saw one 
of the cases here that you were asked to respond to — most likely 
you would be allowed to get in. 

Ms. Feikert. That is correct. That is correct. Skilled people and 
as well people that have specific job offers, they are more than like- 
ly going to be able to obtain a work permit and then a visa for 
entry into the U.K. 

Ms. Waters. So you have to have temporary workers, though, in 
order to support the economy. 

Ms. Feikert. That is correct. 

One negative aspect that the Government is saying that is com- 
ing from the temporary workers is that they have recently men- 
tioned that one of the reasons that these temporary workers are 
needed is because the pay is so low and people in England just 
don’t want these low-paying jobs. And then one member of Par- 
liament from the U.K. said the reason they are low paying is be- 
cause everybody is coming in from overseas to have these jobs, and 
it is depreciating the salary. 

But that is just a possibly political statement. 

Ms. Lofgren. The gentlelady’s time has expired. 

Mr. Ellison. I was curious about the same topic. It is inter- 
esting, so I will pick up there. Can you describe the temporary pro- 
gram in the U.K.? 

Ms. Eeikert. I would refer to probably the most popular tem- 
porary worker scheme, which is the seasonal agricultural worker 
scheme. That is where members from — if I can just actually refer 
to some notes 

Mr. Ellison. Just seasonal agricultural. 

So how are the lengths of stay? Are they all the same? Is there 
a unified time period? 

Ms. Eeikert. The seasonal workers are allowed to stay for a 12- 
month period of time under which they must return. I think there 
is possibly a Category for extension for these workers, but I do not 
believe they can remain for longer than 2 years. 

Mr. Ellison. But 12 months and then can reapply and get an- 
other year? 

Ms. Eeikert. Possibly. 

Mr. Ellison. What are their rights as temporary workers? Are 
they allowed to form unions? 
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Ms. Feikert. I would have to get back to you in terms of whether 
they are able to form unions or not. I believe that they pretty much 
have the same rights. 

Mr. Ellison. I don’t want you to speculate. If you don’t know, 
you could just say that, and you can get back to us. 

I would also like you to let me know what percentage of them 
are in unions if they do have the right to organization. 

Does the U.K. have enshrined within its law the right to organi- 
zation? Is it a statutorily granted or a constitutional right? 

Ms. Feikert. The U.K. Does not have a constitution. 

Mr. Ellison. You have the Magna Carta, right? But I mean do 
you have a statutory right to organization within the U.K.? 

Ms. Feikert. I would have to get back to you on that one as well. 

Mr. Ellison. Could you, please? 

Ms. Feikert. Certainly. 

Mr. Ellison. What is the average wage of one of those tem- 
porary workers as compared to the general wage? 

Ms. Feikert. It would have to be in the minimum wage require- 
ment, which is currently in the U.K. $10 or $11 per hour. 

Mr. Ellison. So they have the right to demand the minimum 
wage. 

Ms. Feikert. That is across the board. They have to pay people 
the minimum wage. 

Mr. Ellison. That is good. That is good. 

And are these workers allowed to leave the employ of a given 
employer and go to another employer if they should so choose? 

Ms. Feikert. For the seasonal agricultural workers, I would 
have to, again, I am sorry, get back to you on that. 

Mr. Ellison. Could you look into that? 

One of the things I am really concerned about if we have a sea- 
sonal worker program and somebody comes to work for X Com- 
pany. and they don’t like their conditions but their status somehow 
prohibits them from going anywhere else, that would be a real 
problem for me. So I would be grateful if you could let me know 
what even grand — well, the U.K. Does about that. 

What is the rate of injury for workers in the program? Is it high- 
er than the general population? Is it lower than the general popu- 
lation? 

Ms. Feikert. I would again have to get back to you on that, and 
I would also have to take into account they are doing manual labor 
and look at the statistics for categories of manual labor to get a 
better 

Mr. Ellison. I would really love to know that. 

I guess you can tell where my questions are going. I want to 
know if the temporary workers in England are taken advantage of 
or not. I am not insisting that they would be. I am not claiming. 
I don’t know. I am hoping you can shed some light on that. 

I am curious to know about New Zealand as well. Do you have 
a temporary workers program? 

Ms. White. I would have to get back to you on the exact outcome 
of the temporary workers program in New Zealand. I believe it 
might be similar to the one in Australia. Australia has a tem- 
porary — that is skilled again. It is generally skilled workers coming 
in. 
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Mr. Ellison. Do you have a temporary agricultural program 
similar to what has heen described by the earlier witness? 

Ms. White. No. Australia has not currently gone down that path, 
but it is investigating it, and the latest Government report on it 
looks at agricultural workers, but they would be considering lim- 
iting it to the Pacific Island. 

Mr. Ellison. But at this point there is no existing agricultural 
temporary worker program? 

Ms. White. That is correct. There is not. 

Mr. Ellison. Is there a temporary program for people who do 
factory work? 

Ms. White. You would have to define “factory work.” There are 
programs by which you can bring in temporary workers into Aus- 
tralia where there is a skilled shortage of those workers, and that 
could include some form of factory work. Generally, those programs 
look at if you have some skill, even if it is manual skill, fabric 
dyeers; machinists are an excellent example. 

Mr. Ellison. And given that you are not really sure about the 
program, it might be hard to answer this question, but I am also 
interested in whether there is a right to organize into a union if 
you are a temporary worker, whether you have the right to claim 
the minimum wage, what your rates of injury are, if they are dif- 
ferent from other workers. 

Ms. Lofgren. Is that directed to all four countries represented? 

Mr. Ellison. Yes, ma’am. Actually, it is. And I would be very 
grateful to get some response from each. 

Thank you, Ms. White. 

Ms. Lofgren. The gentleman’s time has expired. 

Thank you very much, panel. You have been very, very helpful, 
very enlightening. 

Without objection. Members of the Subcommittee will have 5 leg- 
islative days to submit additional questions which we will forward 
and ask you to answer as promptly as you are able to be made part 
of the record. 

Ms. Lofgren. We would now ask our third panel to come for- 
ward. 

I am pleased first to introduce Dr. Demetrios Papademetriou — 
I didn’t, hopefully, mess that up too badly — co-founder and Presi- 
dent of the Migration Policy Institute. Dr. Papademetriou holds a 
Ph.D. in comparative public policy and international relations and 
has taught courses at the Universities of Maryland, Duke, Amer- 
ican, and the New School for Social Research. 

A prolific writer, he co-directs the Transatlantic Task Force on 
Immigration and has held an array of senior policy and research 
positions, including Director of Immigration Policy and Research at 
the U.S. Department of Labor, Chair of the Secretary of Labor’s 
Immigration Policy Task Force, and Executive Director of the 
International Migration Review. 

I would also like to welcome Howard Greenberg, a partner in the 
Canadian law firm of Greenberg Turner. Mr. Greenberg chairs the 
Citizenship and Immigration Law Specialization Committee of the 
Law Society of Upper Canada and in this capacity certifies Cana- 
dian attorneys practicing immigration law. 
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He co-edits the Immigration Law Reporter, the leading case re- 
porting publication. He has chaired the Canadian Bar Association’s 
National Immigration Section and the Nationality and Immigration 
Committee of the International Bar Association. Mr. Greenberg 
also teaches on the Faculty of Law at the University of Ottawa. 

We are also pleased to have Lance Kaplan with us, a partner 
with Fragomen, Del Rey, Bernsen & Loewy and a graduate of the 
University of Witwatersrand in Johannesburg and California West- 
ern School of Law in San Diego. 

Mr. Kaplan brings an extensive resume of international practice 
to our panel. He has participated on numerous Government liaison 
committees and formally directed his firm’s global immigration 
services for a Big Four accounting firm. 

Finally, we have Robert Rector, a Senior Research Fellow with 
the Heritage Foundation in Washington. 

Mr. Rector’s research is focused on the U.S. welfare system; and 
he has authored a number of works on the subject, including Amer- 
ica’s Failed $5.4 Trillion War on Poverty. Mr. Rector earned his 
bachelor’s degree from the College of William and Mary and a mas- 
ter’s from John Hopkins University. 

Each of your written statements will be made part of the record 
in its entirety, and I would like to ask that each of you summarize 
your testimony in about 5 minutes. 

As you have noted from the prior witnesses, we have this handy 
dandy little box. When it turns yellow, the light, it means there is 
about a minute to go; and when the light turns red, it means that 
the 5 minutes are up. 

Ms. Lofgren. So if we may begin with Dr. Papademetriou. 

Welcome, and thank for your patience and thanks for being here. 

TESTIMONY OF DEMETRIOS G. PAPADEMETRIOU, Ph.D., 
PRESIDENT, MIGRATION POLICY INSTITUTE 

Mr. Papademetriou. Thank you very much. Madam Chair- 
woman. It is good to see you again, and thank you very much for 
honoring us last week at the fourth annual legal conference that 
we cosponsored with a couple of other organizations. 

What I would like to do today briefly is talk a little bit about 
across points systems, because most of the things that we have 
heard today are very specific to each country. 

Secondly, I would like to answer the question of whether we 
should be relying on points systems; and, if we should decide that 
we should, exactly how should we be doing this. And I will make 
some overall judgements, if you will allow me, on the basis of about 
a couple of decades of looking at point systems. 

I would like to start by making a sort of a direct statement that 
points systems are essentially human capital accrual mechanisms. 
This is for countries that feel that either their educational or train- 
ing systems somehow are not capable to fill needs in the economy, 
and they reach out to the rest of the world in order to bring in spe- 
cialized talent to do that. 

Secondly, that the things that define good points systems are 
flexibility and constant adjustments. That is why you have heard 
from the other witnesses that other countries keep adjusting them 
in 2002, ’03, ’04, ’05. Because, ultimately, any advantage that 
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points system has is that, through research and evaluation, you 
can always try to do a little better. And that is another one of the 
hallmark issues about such systems. 

And all point systems, as we have heard, have four or five cri- 
teria that are common to all of them: age, education, occupation 
work experience, language. But what is more interesting than that 
is that there are five or six other categories, other criteria that dif- 
ferent systems try to use in order to, in a sense, put forward some 
of the priorities that a specific country has at a specific point in 
time. And this includes employer nomination or job offers, previews 
or proposed earnings, etc. Increasingly as of late, in some systems 
you can meet all of the points pass marks simply by earning or 
having earned in the past $80,000 or $120,000 or what have you. 
Prior work experience or education in the country in which you are 
trying to immigrate to and the presence of close relatives also 
count toward points totals. Everybody more or less gets some 
points for having some close relatives in the country; and, increas- 
ingly, particularly for places like Canada and Australia that are 
trying to populate parts of the country that are depopulated, they 
may give extra points or extra consideration to people who are will- 
ing to commit to settling in a specific part of the country. 

So these are the kinds of things that pretty much the various 
systems have. 

So why are points systems so popular? Why are we having sort 
of the conversation that we are having in this country? 

Well, I think that we need to go back to the history of points sys- 
tems. You know, a lot of the countries that have them decided to 
move into that direction because they were trying to avoid the ups 
and downs of too many or too few immigrants. Think of our own 
experience with H-IB visas. Any number that you can actually pick 
is not a number that the market will really have picked. It is a 
number that is imposed by an outside body, in this case, of course, 
the U.S. Congress. Well, some of those countries wanted to avoid 
this; and, at the same time, they wanted to add to the overall 
human capital of the country constantly and systematically; and 
that is what they decided to do. 

Also, these are countries that, in a sense, are continuing to grow 
and intend to continue to grow through immigration. So they want 
to improve overall economic outcomes by relying on an awful lot of 
talent from the outside. The assumption nowadays is that you can- 
not have too much human capital, rather than that you have to 
meet specific shortages or specific demand on the part of employers 
in order to meet your economic growth requirements. 

And, of course, very frequently, they have had weak universities 
when they started with the points systems or universities that 
were not particularly full service ones. So they were not producing 
enough engineers, enough of this, enough of that. 

Again, none of these conditions, it seems to me, really pertain to 
the United States. 

But points systems have also been politically useful. They give 
you a sense in most instances — well, I won’t make a judgment; I 
will wait for you to ask me — a sense that these are objective meas- 
urements, you know, that somehow the Government is in charge. 
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rather than employers or family members who have, in a sense, 
their own special interests. 

When you do that, you are beginning to put the bureaucracy in 
charge of all kinds of things your economy needs. Because, ulti- 
mately, you have to make a judgment on the part of the Govern- 
ment as to what the economy needs, which, you know, probably has 
some problems in a society like ours. 

Ms. Lofgren. Could we ask that you summarize? 

Mr. Papademetriou. The two or three ways that I think, if we 
want to accommodate a point system, we have to do so is very per- 
haps narrowly. We have the EBl a visa. It takes a long time. It 
takes a lot of paperwork. We could simplify this by giving points 
to individuals who could qualify for that visa. 

There are many States in the United States that need people or 
need special qualifications. Perhaps we could give an opportunity 
to those States to add some points to the system and have some 
immigrants go there. 

And there are two more specific ways, and I will finish on that. 
If we indeed cannot agree on what the requirements should be for 
people to gain legal status, and we wanted to have a diaphanous, 
transparent, simple system, we can impose a point system on that. 

And, finally, temporary migration. There were several questions 
today about temporary workers who could have a point system that 
would allow temporary workers after meeting certain requirements 
to convert their status into that of permanent immigrants. 

Thank you. Madam Chair. 

Ms. Lofgren. Thank you very much. 

[The prepared statement of Mr. Papademetriou follows:] 
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Madame Chairwoman, Members of the Subcommittee: 

Thank you for the opportunity to appear before you to discuss point and point-like 
immigrant selection systems. I have studied and written about such systems across the 
advanced industrial world for nearly two decades now and, at your invitation, I am here 
to share with you my reflections on whether and how such point systems might be 
usefully incorporated into the way that the US conducts parts of its immigration business. 

While the observations below are my own, they rely on studies that I have undertaken by 
myself and with others, most notably, with Stephen Yale-Loehr, Kevin O’Neil, and, most 
recently. Will Somerville and Jeanne Batalova. The results of the collaboration with the 
last two authors were completed in February of 2007 and I would like to respectfully 
submit that product for the record. 

Today, I will focus my remarks on four areas. 

• The first will be a few general remarks about the nature of point systems — why 
and how they were created and why they seem to be so popular. 

• The second will be a series of observations about whether reliance on point 
systems for selecting certain US-bound immigrants makes sense. 

• The third area will focus on the value of point system-like procedures for 
conducting certain parts of our country’s immigration business. 

• The fourth and final area draws on my experience to suggest the proper place of 
point systems in the overall immigration policy toolkit of our country. 

A. General Remarks About Point Selection Systems 

Point systems are first and foremost human capital accrual mechanisms. They award 
points for certain individual characteristics that countries choose to value most at a 
specific point in time among the bundle of attributes that human beings possess. Five 
criteria seem to be most important as judged by the fact that they appear, and gamer most 
points, across all point systems in use across the globe. They are: 

• Education 

• Occupation 

• Work experience 

• Language 

• Age 

An additional number of criteria also seem to be important, although they do not appear 
in every system and their valuation — measured in terms of assigned points — typically 
lags much behind that of the top five. These are: 

• Employer nomination/job offer 

• Previous or proposed earnings or salary 

• Prior work experience or education in the country of proposed immigration 
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• The presence of close relatives 

• Settlement stipulations and considerations (where one commits to locate) 

• Investment with job creation responsibilities and retirement 

Before proceeding further in this discussion, however, it might be useful to look at the 
genesis of point systems, particularly in the country that gave birth to them: Canada. 

Canada reached the decision to move into point testing its “economic stream immigrants” 
(roughly what we call employment-based immigrants) in part as a means of avoiding the 
cycle of numerical feasts and famines in admissions that the ups and downs of its 
economy had been creating. (This is not unlike our own arguments over admission levels 
for H-lBs.) It accomplished this by creating the point system and, after a few false starts 
(during which the system focused primarily on addressing job shortagesl it eventually 
cast the system decidedly in the direction of advancing the broadest possible economic 
interests of the country and getting better economic “integration” outcomes for points’ 
tested immigrants — and if numbers are any guide, it has never seriously looked back. 
Incidentally, Canada point tests fewer than a quarter of all its immiurants in an averaue 
year. In other words, point tested immigrants in Canada are not intended to take the place 
of family immigrants, refugees and asylees, temporary workers, or any other part of the 
country’s immigration flow. 

Point systems quickly became popular among government planners in other countries, 
also as a means of addressing another concern: That their higher education systems at the 
time were not producing enough professionals with the human capital characteristics their 
economies needed to grow and become more competitive in the emerging global 
marketplace. (The UK’s decision whereby graduates from 50 top business schools from 
around the world wishing to immigrate to the UK would automatically meet its points 
test’s “passmark” of 75 points is rooted on the same impulse. So is the “mad dash” 
around the advanced industrial world to facilitate the admission — with or without point 
tests — of selected foreign students who graduate from their universities.) Admitting 
immigrants selected for the education and qualifications the receiving economies need 
and could benefit from was thus judged to be good economic and labor market policy for 
both the short and, if properly weighed, the longer term. 

However, point systems have also been useful for political purposes. For instance: 

• They can inspire public confidence by appearing to use universal, data-driven, and 
objective selection criteria to advance clearly defined and easily understandable 
economic and labor market objectives. Compared to most other selection systems, 
point systems appear to avoid the case-by-case selection systems’ “gamesmanship” 
between employers and bureaucrats. 

• A point system’ s appearance of impartiality discourages individual-level challenges 
while the appearance of technical complexity and the fomiula’s increasingly forward 
thmst (to address longer term economic growth and competitiveness priorities) 
dampens concerns about adverse effects on domestic workers. 
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• A point system can reassure the public that the immigrants that gain admission under 
it are chosen on the basis of criteria that place the country’s broadest economic 
interests front and center — and thus promote its position in an increasingly 
competitive Vv'orld. 

• Most significantly, perhaps, a point system conveys to the public that the government 
is being proactive in anticipating needs and manipulating entries in ways that put 
national economic interests first; that is, that the government, rather than employers 
or families, is in charge of the most important part of the immigration system. 

Selection systems that rely on point assessments, however, are not only focused on 
communicating with their own citizens. They also serve as announcements to would-be 
immigrants anywhere about the skills and preparations that could land them a work or 
immigrant visa to an increasing number of the most advanced economies in the world (as 
noted earlier, most countries’ point systems use variations of a small number of basic 
attributes). 

A final advantage of point systems also deserves mention. Adopting them can encourage 
the creation of “virtuous circles” whereby a country uses the fact that it must constantly 
adjust both the attributes it chooses to emphasize and the point value it assigns each — 
adaptability, flexibility, and simplicity are hallmarks of the most successful point 
selection systems — as the reason for engaging in systematic, targeted and ongoing 
research and evaluation studies on immigration. Such studies will naturally focus on 
improving macroeconomic outcomes and anticipating and addressing labor market 
imbalances. Done right, however, they can also move us in the direction of looking at the 
selection formuia’s effect on social and economic outcomes for the foreign workers 
themselves — a crucial priority if the frequently asserted “competition for talent” becomes 
more pronounced. 

The Independent Task Force on Immigration and America’s Future (the 
Abraham/Hamilton Task Force), which my own Institute impaneled with the cooperation 
of two other distinguished think tanks, proposed to assign these tasks to a Standing 
Commission on Labor Markets and Immigration . 


B. Adopting a Point System for the US? 

The US, unlike most countries that use or are contemplating the use of point systems, has 
an “employer-driven” immigrant selection system, that is, it allows employers to Judge 
which workers they need and empowers them to select such workers within certain 
loosely constructed parameters. This tradition — part history, part a reflection of the 
(un)availability of and (low) investments in the requisite data systems (and hence 
governmental capacity to embark on a different course), part philosophy about how much 
the government should be involved in and regulate labor markets, part keen appreciation 
of how labor markets function in practice — argues against importing yet another practice 
from political systems in which the role of government vis-a-vis the economy and labor 
market and the place of the business sector in society are dramaticaily different from our 
own. 


4 



83 


Y et, there are circumstances, albeit narrow ones, under which a point system that is well 
calibrated, is constantly fine tuned, and casts its eyes to near future economic needs (a 
three-to-five year horizon), might be appropriate. Such a system might be relied upon to: 

• Supplement the supply of labor in economic and labor market niches while building 
up educational and training capacity to meet fast growing demand. 

• Give US states the opportunity to recruit some of the specialized workforce they may 
need in order to implement economic development goals. 

• Give US states the ability to augment their pool of workers in hard to fill occupations. 
These may range from medical and associated fields to fields in which the willingness 
to work hard is the main prerequisite. Uneven demographics and high out-migration 
rates in some US states, especially among the young and educated, make gaining 
access to such workers/settlers an economic imperative. 

• Build up a workforce in an emerging strategic industry, such as a new energy 
technology, at a rate that is faster than the reaction time of the educational system. 

• Simplify the process through which the EB- 1 and investor visas are issued. 

C. Using Point Systems for Purposes Other Than Selecting Neiv Workers 

There are additional immigration policy areas in which a point-like system can introduce 
an orderly and transparent way for conducting parts of our immigration business. Two 
such uses come most readily to mind: 

• Allowing illegally resident persons in the US to earn legal status, just as Senator 
Hagel proposes to do in the bill he introduced last week (“The Immigrant 
Accountability Act of 2007”), and 

• Allowing future (new) temporary workers, regardless of skill level, to gain/earn 
lawful permanent resident status. 

D. Concluding Observations 


Generally speaking, point and point-like systems can be a useful tool to add to our 
immigration policy toolkit - as long as we use them for purposes that the concept can 
support readily and keep in mind what point systems are not . That is, that they are not 
mechanisms for meeting specific needs, by specific employers, within the narrow 
timeframes that most firms operate. 

My long study of point systems allows me to make the following Judgments about their 
utility in the US context. 

• Point systems should not become the centerpiece of economic stream immigration in 
the US. As noted above, however, there are instances in which sparing and selective 
use of them can be very effective, especially if the race for talent intensifies (as it is 
widely projected to do). 
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• The countries that developed the concept — Canada, followed by Australia — have 
continued to rely on point systems but are showing considerable flexibility by 
adopting several ideas from elsewhere, particularly the US! Specifically, after a 
period during which job offers had been assigned fewer and fewer points, Canadian 
and Australian employers are now increasingly allowed to bring the workers they 
need from abroad, albeit initially as temporary workers. In my mind, this points the 
way toward a future in which hybrid selections systems will dominate the immigrant 
selection field. Such hybrid systems would facilitate selecting immigrants in ways 
that are most consistent with a country’s traditions and with the way in which its 
economy and labor market operate. 

• Point systems will continue to be relied upon by increasing numbers of states during 
the early phases of opening themselves to international migration. The reasons are 
many. Some of them track those I identified in the first part of my testimony. But 
there are more. These countries need a way to get out of the “no immigration” traps 
they set for themselves over the last several decades. In their new calculus, opening 
themselves to the highly skilled, and doing so in wavs that put the government in 
charge , may modulate the spike in the inevitable adverse popular reactions (and 
continue to satisfy their own bureaucracies’ need to remain in charge!). 

• As they mature as immigrant receiving societies, however, I expect even these 
countries to enter the high skill and competitiveness sweepstakes in the most direct 
way — by empowering their firms to gain access to the skills and talents they need 
speedily, although always with many more responsibilities and requirements after 
entry than the US demands of its corporate citizens today. 

The future of selecting “economic stream” and employment-based immigrants, in other 
words, is likely to gravitate much closer to our way of doing things than the US having to 
move toward theirs. And when that happens, the race for the most talented - rather than 
those who simply have the right formal qualifications - will really be on. The 
immigration refonns the Subcommittee will propose will either enable US firms and the 
US economy to be at the top of the heap in the years and decades ahead or it will create 
obstacles to it. 


# # # 
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Ms. Lofgren. Mr. Greenberg. 

TESTIMONY OF HOWARD GREENBERG, PARTNER, 
GREENBERG TURNER 

Mr. Greenberg. Madam Chair, thank you very much for inviting 
me today. 

The conversation has been quite stimulating, and it is my pleas- 
ure to bring a Canadian context to this discussion. So let me do so 
in the following way. I am going to deviate from my written presen- 
tation and actually respond to the language I am hearing today. 

First of all, what is a point system? A point system is a mecha- 
nism of selecting between a group of people. 

Mr. Greenberg. It is as arbitrary as you want to make it. It has 
factors that reflect your national interest, your economy, your polit- 
ical agenda. So a point system is a tool only, just like a lottery is 
a tool for allowing a large number of people to come in. 

So let’s understand what the point system is in a larger context, 
and I think I’ll try to take you through the Canadian context a bit. 
And I’m going to discuss — my discussion will have four aspects to 
it for the 5 minutes. 

Number 1 is a little bit of structure of Canada. And the 
groupings we let people in, number 2. Why the Canadian system 
is broken is number 3. And the lessons that you could learn from 
our system is number 4. 

In terms of structure, on or about November 1 of each calendar 
year, the Minister of Citizenship and Immigration tables before 
Parliament an immigration plan. An immigration plan tells the Im- 
migration Department how many bodies to deliver in the next year 
and in what categories those bodies should be delivered. 

So I am very intrigued by your discussion about what Congress 
does and what the Department does. In our system you tell the De- 
partment pretty well what the game plan is and they go ahead and 
implement that. They are not micromanaged by Parliament each 
day. It is done on 1 day and that is it for the next year. 

Number 2, the groupings do not compete with one another. The 
government sets its priorities by, first of all, determining the vol- 
ume of the immigrants that will come to Canada — for argument’s 
sake, 265,000 on the high end — and then divides up that grouping 
appropriately. So there will be a certain number of groupings that 
are in that family class that are selected for whatever political rea- 
sons those might be. And there are a certain number that are in 
a range in the economic class, but they do not compete. And if you 
don’t get one, it is not like you get more of the other. 

So the nice thing about that discussion that I have heard here 
today is that if you decide to increase the economic class, it doesn’t 
have to be to the detriment of another class. It all depends on what 
the global sum is that you start with. If you create enough capacity 
in the system, everybody can win. It just means how large of a sys- 
tem do you want to create. 

And I should tell you, that debate is ongoing now in Canada, 
both in the forefront and the background, because there is some 
suggestion by the economists, some economists, one economist, that 
we should be moving to 1 percent of our population, which will be 
300,000. So we are eeking our way up for that 1 percent. Nobody 
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understands the rationale to the 1 percent, but it is easy to cal- 
culate, and so we now know where the finish line is. 

So I have had a chance to discuss structure with you. Within the 
structure you have the groupings. Now, understand, within one of 
the groupings you have economic, and — I’m sorry, that is the blue 
that has disappeared on the chart. And then you say to yourself, 
well, how many are you taking in that blue grouping? And if you’re 
talking, like we are about, according to my paper, about 140 to 
158,000 in that grouping, you got to say to yourself, well, we don’t 
have a lot of money to do this; so what kind of instrument can we 
use, what kind of blunt instrument can we use that we can sift 
these people through where we don’t have to touch 158,000 people 
and interview them and expend a huge amount of money? And the 
answer is, why not just get a point system? So we started with a 
point system. 

We would run them all through the point system like flour 
through a sifter. But what did we find out about the previous point 
systems, that arbitrary system of selecting people? We found out 
that the criteria was not objective enough. It was too subjective. 
We had visa officers looking into people’s eyes trying to figure out 
if they were personally suitable to come to Canada, and then say, 
I don’t think so. I’m giving 2 points out of 10. Court challenges all 
over the place that decisions were too arbitrary. Language testing 
by a visa officer saying, say that to me again in English so I can 
hear how you say that; read me from a book. 

So when we got to the point of June 2002 when the new legisla- 
tion came into effect, the answer was let’s overhaul this thing and 
do a comprehensive immigration change. And we did. We were 
where you are now. And so if you sat in a small room with some 
of the decision makers like I did, and we had some focus discus- 
sions about what are we really doing here, they would say, look, 
our number one principle is we want to make this so objective that 
we don’t have discrepancy amongst visa officers in the world. They 
don’t like you in China, you fail; they like you in Hong Kong, you 
pass. Same guy being assessed. They don’t want that. So let’s see 
if we can make it more objective. 

But how about that language test? Well, there is this inter- 
national language test, ILs. We’ll choose a pass point to 7 for max- 
imum points. You write the test. Everyone writes the same one in 
the world. Great. 

What about the rest of the criteria? Well, I don’t know, we kind 
of make up something, like your spouse has education, we’ll give 
you 5 more points; you got a job in Canada, you get 10 points. In 
other words, let’s just throw together a whole combination. Great. 
Now what happens? Let’s create a pass rate. 

Ms. Lofgren. Mr. Greenberg, we need to have you 

Mr. Greenberg. Okay. Start a pass rate of 70. We move down 
to 67 points at the end of the day, pass rate. Why? It is arbitrary. 
And that is the tool that was used and that is the tool that is used. 

Here is the problem with the system. If you are coming in 
through the system and you are coming in through employment- 
based jobs, you are getting your credit, you have a job offer, you 
are getting off the plane and you are hitting the ground running, 
great. 
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If you are getting off that plane and you don’t have a job offer 
in your hand, even though you have made a sufficient number of 
points, your point of assimilating into Canadian society is delayed 
considerably, if not permanently hampered. You are unemployed 
for months on end, and if you do get employment, you don’t get em- 
ployment in the standard that you left your country at. You come 
off the plane as an engineer, but you never practice as an engineer. 

So that is the breakage in the system, is that you don’t come 
back into the system where you left your own country. And that is 
why the emphasis in my paper is an employment-based system. 
That is why I think you kind of got it right with the H visas. 
Thank you. 

[The prepared statement of Mr. Greenburg follows:] 
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The Use of a Point System in Selecting Immigrants: 

The Canadian Mode! 


Madame Chairwoman and Distinguished members of the Committee. 

My name is Howai'd Greenberg. I am a paitner in the law firm of Greenberg Turner in Toronto Canada 
and have been practising immigration law for more than 22 years. I have held the position of Chair of tlie 
Citizenship and Immigration Section of the Canadian Bar Association, the Chair of the Citizenship and 
ImmigTation Section of tire Ontario Bai' Association and immediate past Co-Chair of the Immigration and 
Nationality Committee of the Inteniational Bar Association. In addition, I have had the opportunity to 
work closely wdtli prior Ministers of Citizenship and Immigration and their staff with respect to the 
development of immigration laws and policy. 

It is indeed a prhdlege, as a Canadian, to address the Committee today on the Canadian experience 
witli selecting immigrants using a point system. At the outset, it is to important consider a brief 
outline of the Canadian immigration system and the role which the point system plays in effectively 
selecting appropriate immigrants. 
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I. The Organization of the Canadian Immigration Process - 
An Annual Plan 

Each year, the Minister of Citizenship and Immigration tables an Annual Report to Parliament setting 
out the immigi'ation targets for the following calendar year. The 2007 Plan prescribes a target of 
between 240,000 to 265,000 admissions. 

The composition of this immigration movement consists of the following groupings: 

Economic Immigi'ants: 141,000-158,000 

Family Class: 67,000 - 69,000 

Refugees: 25,900 - 30,800 

Others: 6,100 - 7,200 

Economic immigrants primarily consist of the foUowing subgroups or categories: 

• Skilled Workers Using a point system 

» Quebec Skilled Workers Using a point system 

» Provincial Nominees Selected by Provinces based on Provincial criteria 

At the outset, it is important to recognize that Canada processes immigrants using 2 different methods: 

a. Selection Process (Economic) - individuals are evaluated based cn their qualifications - if they have 
the appropriate mix of attributes, success can be achieved, i.e. the Skilled Worker Category 
utilizes a point assessment system to select immigrants. 

b. Admission Process (Family Class) - Applicants are primarily granted entry as immigrants based on 
relationships to Canadian citizens or permanent residents of Canada; their personal attributes are 
not assessed against objective criteria. 

Under Canada’s selection process, a points system accounts for approximately one half of Uie 
annual immigration flow. 


II. The Structure of the Point System 

The point sj^stem’s application is based on 2 basic premises. First a niiniinuin point total must be 
achieved, subject to a hmited opportunity to overcome an inadequate point assessment in individual 
cases. Second, criteria may be used as an additional or secondary threshold for qualification - i.e. the 
lack of one year of the prescribed work experience would constitute a bar to success, notwithstanding 
the attainment of the requisite points. 
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The point system is designed to evaluate factors which are viewed as being central to an immigrant's 
ability to become economically established in Canada. (See Schedule I). The factors of assessment 
include Age, Education, Work Experience, and Language Capability in Canada’s official languages, 
Arranged Employment and Adaptability. The threshold for success or pass rate is fixed at 67 points. 

The criteria, were designed to be capable of being applied objectively by a decision maker. - There was a 
recognized need to remove any aspect of sul::gectivity from the assessment process to promote fairness 
and equality of treatment. 


!l!. The Perceived Benefits of Utilizing a Point System 

The point system is, in reality, simply one of many tools which are available to immigration pohoy 

makers to assist in distmgnishing appropriate applicants mthin an international labour pool. Its 

attractiveness lies in the following perceived benefits: 

a. Applicants can self select by simply applying the criteria to their iuditddual situations - if the 
applicant achieves the pass mark, he or she can apply with some degree of certainty. 

b. The cost of administering a point system is relatively sniaii as the criteria are limited to objective 
criteria which permits, hi most cases, adequate paper screening. The need for interviews is 
therefore limited to investigating fraudulent representations or obvious inconsistencies in tlie 
information provided. 

c. The adjustment of the pass mark fi’cm time to time can be used as tool for controlling the flow of 
successful applicants which can succeed. 

d. Selection criteria can be modified from time to time, as required, to adjust the characteristics of the 
applicants selected - the qualifying pool can be adjusted in much the same manner as selection 
criteria is adjusted from year to year to addi'ess admission requirements at universities. 

e. The use of a point system can reward applicants who have job offers from Canadian employers by 
allocating points which effectively enhance the prospect of selection considerably. Essentially, there 
is a capability to micromanage the applicants by their individual chai'acterislics to create selection 
systems within the point system itself by assigning priorities. 


iV. The Canadian Experience !n Using a Point System 

One would think that the benefits outlined above would make a most compelling argument for 
implementation of a point system, as a cornerstone of a national imimgration policy. The Canadian 
system, in its present form, does not support this premise. It is important to evaluate the effectiveness 
of selecting a Mgh proportion of a targeted number of immigrants by this procevss. 
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a. Opening the Immigration Door Too Mde - Forfeiting Selectivity 

In the Canadian scenario, the threshold mechanism for controlling applicants is the demonstration 
of one year of work experience and the achievement of the required 67 points. As noted in Schedule I, 
the attainment of 67 points is not difficult - the reality is that an extremely large number of educated 
population of mobile workers qualify. 

As a result, it ivS clear that cun’ent point selection ^tem directly and indirectly raises fundamental 
issues as to whether this is an appropriate tool for selection in its current form. Consider the follovring: 

♦ The door is open to applicants who do not have valid job offers from Canadian employers. 
Schedule I illustrates how a candidate can succeed urider the Canadian point system wiihout 
a jcb offer from a Canadian employer. A considerable number of applicants, in fact, achieve 
permanent resident status with first obtaining a job; they cannot enter Canada and “’hit the 
ground running”. The period of time for integration can be considerable. 

« The consequences of the failure to secure a job prior to immigration can have long term 
implications in terms of prospects for successful establishment or vsettlement in the 
following respects: 

i, Faihure tc undertake their chosen professions due to licensing or accreditation issues; 

ii. Failure to obtain substantially similar employment to that enjoj^ed prior to 
immigration - with decreasing prospects as the period of post immigration 
unemployment continues. 

• We are continually confronted with stories of professionals such a.s doctors who perfonn low 
skill occupations in Canada such as driving taxis. The presumption that tlie immigrant will 
attain equal employment prospects based on a simply point assessment is clearly false and 
tends to create inappropriate expectations from both the immigrants perspective and the 
perceptions of Canadians. 

Professor Jeffrey Reitz, a noted Canadian authority on immigrant settlement raises critical 
issues in his article, Tapping Immigrants' Skills: New Directions for CAinadian Based Economy 
Immigration Policy in the Knowledge, Economy Choices Vol. 11, no. 1, Februarj^ 2005 ISSlN 
0711-0677 www.irpp.org: 

Because of changes in recruitment and hiring practices, qualified immigrants appear to be having 
increasing difficulty gaining access to work in knowledge occupations (Reitz 2(X)3b). As a result, 
they end up working in less-skilled occupations than do comparably qualified native-born 
Cariodians, In ] 996, 59 percent of native-born men with bachelors' degrees were working in 
knowledge occupations, comoared with only' 35 percent of recent immigrants (arriving in the 
previous five years) witn bachelors' degrees. The corresponding figures for women were 57 and 
28 percent. Of men witli postgraduate degrees, 79 percent of those wlio were born in Canada 
were working in knowledge occupations, compared with only 59 percent of recent imrnigrants. 

The corresponding figures for women were 78 and 49 percent. Between 1981 and 1996, os the 
importance of knowledge occupations has increased, the differences between the income levels 
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and representation in knowiedge occupations of native-born Canadians and imnsigrants have 
grown as well. Despite the increases in the skill levels of new immigrants, their representation 
in knowledge occupations was lower in 1 996 than it was in 1981 (Reitz 2003b, 485, 495). 

This is not to say that the use of a point system is solely responsible for disparity in income 
beta'een immigrants and native bom Canadians, but its application may certainly contribute 
if the criteria for selection are not or cannot be sensitive to the labour market, 

• The receipt of more apphcations than can be processed in any fiscal year is a recipe for disaster. 
Consider a simple illustration. A bathtub is constantly being filled with water - there is no tap and 
therefore no restrictions on the volume of water entering the tub. However, the drain is of a fixed 
size -- the volume of wmter which can be discharged is less that volume entering tire tub. 

• In the Canadian scenaiio, the 67 point pass rale attracts an imhmited number of apphcants, which 
simply means the tap constantly nms. The drain, being the annual immigration targets, limits the 
amount of water that can escape. It is not surprising that Canada's bathtub is overflowing. Canada 
now has an inventory of over 800,000 immigrant applicants, which is far in excess of the number 
which can be processed in a rea.sonable period of time. These applicants will, in many situations, 
have to remain in queue for years before they will become eligible to receive their permanent 
resident tdsas. Tliis problem is well recognized by Canadian immigratioii officials - a Simplified 
Application Process has been implemented which smiply requires an applicant to file a one page 
application to reserve a place in line. The full application package will be requested at a futoe 
date, when there is sufficient capacity in the system. 

® The upward adjustment of the 67 point threshold is fraught with issues. First, it is difficult to 
assess wiiat the impact will be on the immigration flow. In other words, what is the appropriate 
point threshold. Second, by selecting a particularly high point threshold, the number of candidates 
who may succeed drops considerably; effectively the immigration system is perceived to be closed. 
If this occurs, it may take a considerable time to again attract a high number of qualified applicants 
- the closing of a selection system creates a perception that immigrants ai'e unwanted. This was 
Canada’s experience when it closed the skilled w’orker category in 1981. 


V. Whot Can Be Learned About Successes of the US 
and Canadion Immigration Systems 

Despite harsh criticisms of US immigration laws and policies, there is considerable merit in the overall 
approach taken to economic immigration. 'Hie use an employer driven model offers clear benefits. 

* By and large, US non immigrant visa holders tend to “hit the ground rimning." They arrive in the 
US with professional job occupations and commence working in tlieir areas of study from the time 
of entiy. The prevailing wage requirement discoui*ages the imderutilization of a worker’s education 
and experience. The transition of temporary workers to permanent status in these circumstances 
avoids issues which arise in the Canadian scenario - the Canadian assessment criteria uses a 
“blunt instmment” of selection without predictability. 
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* Within the Canadian system, there are 2 opportunities to select immigrants based on employer 
preferences. In both of thevse situations, there has been considerable success in immigration 
selection based on the employer selection or employer driven model: 

* First, wthin tlie selection criteria, i mmi grants with job offers achieve additional points. 
There is a connection between an employer and the applicant, which permits the applicant to 
hit the ground running. Accordingly, there is an attempt by immigration officials to process 
applicants with job offers quickly. In many cases, the applicants are aheady in Canada on 
work permits. 

♦ Second, applicants may be selected by Provinces under new powders provided to Provinces 
under Provincial Nominee Agreements entered into with the federal government. Simply 
described, Provinces authorized under such A.greeinents can approve requests from employers 
for key foreign workers. Visa offices expedite processing of their Permanent Resident 
applications; in many cases the processing times ai'e officials by more than 50 percent. 


VI. Conclusion 

It is respectfully submitted that an inunigration policy which is premised on a point system will face 
considerable challenges, particularly if this tool designed to select a high number of applicants. In 
addition to the logistics of getting the correct mix of selection criteria, it is likely that considerable 
resources will be required to undertake evaluation of individual applications. Open ended selection 
criteria should not take the place of tire fundamental criterion for success: a bone fide job offer in 
an occupation consistent with the applicant’s education, training and experience. 

A concluding comment relates to the need to implement an appropriate inventory control system. 
The model may not be dissimilar to the strategy imdertakeu by major retailers such as Wal-Mart. 

A “just in time” system would receive apphcations from candidates in a process which the completion 
time and process are well established. In other words, tlie volume of applications is determined and 
controlled by the number of a.pplications and prescribed number of visas which may be issued during 
the relevant period. A system which meets immigrant expectations and enjoys the confidence of tire 
public is one which prorides predictability and is well managed. 

The obvious goal is to avoid tra.diug one backlog for another - any selection system must be streamlined 
to permit proces-siug in a timely fashion. 
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Schedule 1 


Six Selection Factors and Pass Mark - Pass rate 67 


Sample Evaluation: Softv/are Worker, 35 years old, Degree, 4 years working experience, 
Fluent in English, No Job offer or relatives in Canada 



Moxiinutn 25 

b'MllpIo 

Evulii‘’ition 

You have a Master’s Degree or Pli.D. and at least 17 years 
of full-time or full-time equivalent study. 

25 


You have two or more imiversity degrees at the bachelor’s level 
and at least 15 years of full-time or full-time equivalent study. 

22 


You have a three-year diploma, trade certificate or apprenticeship 
and at least 15 years of full-time or full-time equivalent study. 

22 


You have a university degree of two years or more at the bachelor's 
level and at least 14 years of full-time or full-time equivalent study. 

20 

20 

You have a two-year diploma, trade certificate or apprenticeship 
and at least 14 years of full-time or full-time equivadent study. 

20 


You have a one-year university degree ?,t the bachelor’s level and 
at least 13 years of full-time or fuU-thne equivalent study. 

15 


You have a one-year diploma, trade certificate or apprenticeship 
and at least 13 years of full-time or full-time equivalent study. 

15 


You have a one-year diploma, trade certificate or apprenticeship 
and at least 12 years of full-time or fuU-lime equivalent study. 

12 


You completed high school. 

5 
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Factor Two Ofti< lul Larujuago*! , , ^ “V 1 Mcixmiutn 24 


ist Official Language 

16 

High proficiency (per ability) 

4 


Moderate proficiency (per ability) 

2 


Basic proficiency (per ability) 

1 to inaxiTniirn of 2 


No proficiency 

0 


Possible maximum (all 4 abilities) 

16 


2nd Official Language 



high proficiency (per ability) 

2 


Moderate proficiency (per ability) 

2 


Basic proficiency (per ability) 

1 to maximum of 2 


No proficiency 

0 


Possible maximum (all 4 abilities) 

8 


_ Pactef TfereS fixpenssncff 


^ -tr 1 

2 years 

17 


3 years 

19 


4 years 

21 

21 

FiiLtoi Foul Age ' ‘s'''.', i 

MaximunvIO i 

21 to 49 years at time of application 

10 

10 

Less 2 points for each year over 49 or under 21 


View the full age chart to determine your points. 
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Fuitot Fiw' Atrjiui'* 

(|||n){>(oymeuC;ln(Cqpa<Ji' -j 

1 Maxitnum 10 


You have a permanent job offer that has received a positive 
labour market opinion from Hiunan Resources and Social 
Development Canada (KRSDC). 

10 


You are appljdng from within Canada and have a temporary 
work permit that was: 



issued after receipt of a positive labour market opinion of 
your job offer from HRSDC; or 

10 


you have a temporarj' work permit that was exempted from the 
requirement ol obtaining a labour market opinion from HRSDC 
on the basis ol an inteniational agreement (e.g., NAFTA), a 
significant benefit to Canada (e.g., intra-company transfer) 
or public policy on Canada’s academic or economic 
competitiveness (e.g., post-graduate work). 

10 


Factor Six,, Adaptability i 

Maximum 10 . , 0 

Spouse's or common-law partner’s education 

3 - 5 


Minimum one year full-time autliorized work in Canada 

s 


Minimum two years full-time authorized post-secondary 
study in Canada 

5 


Have received points under the Arranged Employment 
in Canada factor 

5 


Family relationship in Canada 

5 


.’Totai. ' 

Maximum TOO 


Pass Mork 

67 

67 


Reproduced from: Citizenship and Timiiigration Canada website: 
littp://wwwxic.gc,ca/englisli;'skilled/qwa}-5.htni.1 
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Ms. Lofgren. Mr. Kaplan. 

TESTIMONY OF LANCE KAPLAN, PARTNER, FRAGOMEN, 
DEL REY, BERNSEN, AND LOEWY 

Mr. Kaplan. Madam Chairwoman, Members of the distinguished 
Subcommittee, thank you for the opportunity to testify today. I 
won’t repeat what I have previously indicated in my written testi- 
mony, nor will I repeat the factors which are inherent in most of 
the countries’ points-based systems. But I will focus some of my re- 
marks today in relation to Australia specifically. 

The most important issue to note from a comparison of other 
countries’ immigration systems is the realization that other coun- 
tries who compete against us for global leadership and innovation 
are more aggressively harmonizing their immigration policies with 
their economic needs. 

In this knowledge-based economy, the key to success of any ven- 
ture is having the right talent in the right place at the right time. 
The priorities that we have established within our immigration sys- 
tem have caused doors to be closed to such talent, albeit sometimes 
unintentionally. 

The question to consider for us is whether a points-based system 
will help us secure this much-needed talent within our vibrant 
economy. The concept of assigning points to immigrants first arose 
as a way for most countries to increase population by attracting in- 
dustrious people into their workforce. In essence, a point-based im- 
migration system allows the government to socially engineer its de- 
mographic. It is well accepted that Australia is considered to have 
a very effective points-based system and allocates points according 
to the age, skill-level, English language, and whether the occupa- 
tion is in demand. And of course, there are other factors which 
have been mentioned here today. 

But whether a points-based system is appropriate for the United 
States requires careful consideration of the following issues: 

First, it must be flexible and respond to market changes. And 
would such a system work as well in our form of Government as 
it does under a Parliamentary structure where the government of 
the day establishes and implements policy in a more expedient 
manner? We cannot be responsive to market changes if we have to 
go through a legislative process each time we have to amend a list 
of jobs or adjust a pass mark. 

Second, even if Congress were to use its authority to delegate im- 
migration policy to either the USCIS or the Department of Labor 
or the Department of State, is the rulemaking process necessarily 
more nimble or responsive to market demands? In 1990 Congress 
authorized the Department of Labor to place a list of shortage occu- 
pations on Schedule A. For the past 17 years, even though the 
structure of our economy has gone through many changes, and we 
have been through many business cycles. Schedule A has remained 
static. By contrast, Australia reviews its lists every 6 months. 

Third, what outcome do we as a Nation want to achieve with a 
points-based system that is not accomplished in the current sys- 
tem? A point-based system is one way to socially engineer a demo- 
graphic when an influx of immigrants is needed to teost the coun- 
try’s workforce. The United States, as my colleague mentioned ear- 
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Her, is not in that situation. What we need are qualified people to 
fill skill or labor gaps. And as such, a point-based system must be 
sufficiently flexible to identify particular needs of U.S. Employees 
and not just generalized credentials. 

One way to achieve this flexibility is to provide greater point 
value for prearranged employment or advanced education and ex- 
perience. But it is unclear what results such a system would 
produce that differs from the current American system of em- 
ployee-sponsored preference categories. Therefore, it must be clear 
as what we have achieved through this points-based system that 
cannot be achieved by removing from our system the obstacles of 
arbitrary quotas and processing delays. That is a really important 
point. 

It is also important to note that the points-based system is an 
avenue to address one component of an entry program into the 
country. But it cannot and should not be viewed in isolation or to 
the exclusion of any other component of a well-contemplated, 
broader immigration program. 

The political administrator of economic structures of the U.S. 
economy are different from those of other countries currently ad- 
ministering a points test as part of the immigration programs. We 
have the fundamentals of a good system that addresses the eco- 
nomic needs of the United States. However, I believe that we need 
to sharpen the economic focus and significantly improve the proce- 
dural elements within our current existing program. And this will 
improve our ability to not only compete for, but actually bring in 
and absorb, skilled workers so that we can continue to reap the 
benefits of immigration. 

I also wanted to mention two important points. Most other coun- 
tries, when they have a points-based system, use the points-based 
system for permanent residents primarily. When we have this dis- 
cussion it is important to note that we have a temporary need for 
immigrants, we have a permanent need for immigrants, we have 
a permanent need for immigrants that are going to come in under 
the employment-based program and under a family-based program 
in a points-based system. In whichever way we ultimately decide 
to implement it, if we actually do, we would benefit greatly from 
fixing our current system, which would form the basis of the 
points-based system going forward, as well as potentially respond 
to the issues which the Senator 

Ms. Lofgren. We are going to ask you to wrap up so we can 
hear from Mr. Rector. 

Mr. Kaplan. Sure. 

— which the Senator referenced in relation to the illegal immigra- 
tion provisions. And with that, I will conclude, and thank you for 
the opportunity. 

[The prepared statement of Mr. Kaplan follows:] 
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TESTIMONY OF LANCE KAPLAN 
Hearing before the United States House of Representatives 
Committee on the Judiciary, Subcommittee on 
Immigration, Citizenship, Refugees, Border Security and International Law 
“Use of Point Systems for Selecting Immigrants” 

May 1,2007 


Introduction 

Madam Chairwoman, members of this distinguished subcommittee, thank you for the 
opportunity to testify before you today. My name is Lance Kaplan and I am the Managing 
Partner of the International Practice Group at Fragomen Del Rey Bernsen & Loewy LLP., which 
is the world’s largest immigration law firm with twenty-nine offices in ten countries. My duties 
include assisting a clientele of multinational businesses with the mobility of their highly skilled 
employees across international boundaries. I practice both U.S. immigration and am a registered 
Migration Agent in Australia with experience in the practice of Australian immigration law. My 
legal career has focused entirely in the area of world-wide immigration since 1988. It is a 
privilege to share with this subcommittee my professional experience with, and insight into, 
measures that countries outside the United States are talcing to recruit the world’s best talent, 
including the implementation of a point-based selection system in some countries, and how such 
a system could fit into the U.S. political and economic objectives. 

Policy Considerations for Immigration of Highly-Skilled Professional 

Since other distinguished panelists today are discussing in detail the history of the point-based 
system and how they have been implemented in other countries, I will simply reiterate that 
countries such as Australia, Canada, New Zealand and the United Kingdom use the point-based 
system to favor persons with skill sets that are needed in these respective job markets. If there is 
a lesson for us as Americans to learn from these countries, it is a realization that other countries 
are more aggressively harmonizing their immigration policies with their economic needs by 
focusing often and more heavily on economic considerations over other factors, including family 
unification. Indeed, the twenty-first century economy provides unparalleled opportunities for 
collaboration and innovation. In this knowledge-based economy, the key to success of any 
venture is having the right talent in the right place at the right time.’ Consequently, the 
competition for talent continues to intensify. 

According to a recent suiw'ey, almost half of all British business leaders plan to recruit MBA 
graduates from China to compensate for a shortfall of skills - notably language skills - needed to 
work in and trade with China.^ Declining birthrates have caused some industrialized countries to 
face an even more acute skills shortage than that which exists in the United States. At the same 
time, developing countries are increasing efforts to entice their domestic talent to study and work 
at home. The Chinese, for example, are determined to create a super-league of universities to 


' The (Unbal Economy '.v Last Barrier: Cross-Border MohiUtv ofHighlv Educated Workers. The Executive Working 
Group on Global Mobility Policies, Jan. 2002, at 17. 

^ Peter Walker, The Challenge of China: How No Business School Can Ignore the New Giant. CNN.Com (Aug. 14. 
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rival the best in the world, and also are offering special financial and professional Incentives to 
returning nationals.^ A key component of corporate strategic planning is to recruit, hire and 
retain the best talent available, be it local or foreign. Whether a particular country’s political 
policies foster or impede access to talent is becoming an increasingly important factor in 
decisions about where to invest and where to conduct research and operations."* 

Despite the clear need for talented foreign professionals, current U.S. policies often close our 
doors to such individuals. Obstacles include months-long, and sometimes years-long, visa 
processing delays, arbitrary quotas limiting the number of professionals who can come to work 
each year, layers of “red-tape” that drain an employer’s resources, and a pervasive perception 
abroad that the United States no longer welcomes foreign professionals and their families. In 
fact, at no time in our nation’s history has the access to talent been as limited as it is today. 

Most illustrative of this fact is that the fiscal year 2008 quota for H- IB visas (used to hire, among 
others, foreign graduates from U.S. universities) received twice the number of applications on 
the very first day of filing than spaces available." Even the quota for persons with advanced 
degrees is close to being exhausted. U.S. employers and employees arc anxiously awaiting the 
results of a lottery where half the applicants who followed all the rules and whose applications 
were filed the /irs/ day will have their dreams and career plans shattered. Because the lottery is 
completely random, there is no way for an employer to choose which of its H-IB applicants 
wins. Talented foreign professionals are postponing graduation, returning to graduate school and 
looking for work abroad in the hope of riding out this H-IB disappointment. Employers are 
considering how they will move projects abroad or postpone client contracts until October 2009 
when they will have another shot at hiring H-IB workers. Our foreign competitors have 
followed this drama as well and are taking advantage of this opportunity to hire talented 
professionals disillusioned with our system. 

In addition, there are significant backlogs in our permanent or “green card” system. We recently 
experienced backlogs where even some professionals deemed to have “extraordinary ability” or 
“exceptional ability” had to wait several years for a visa to become available- and these are the 
Ph.D. scientists at the cutting-edge of research. Other desperately needed professionals face an 
even longer bacldog. These bacldogs are due to politically imposed numerical limits established 
at a time when our economy was smaller and even less dependent on technology, research and 
science than it is today. Even where a visa is available, there are months-long delays in 
processing an application and obtaining a visa interview, which result in significant losses to our 
businesses and research facilities. Security checks that take years to complete further frustrate 
employers and employees alike. 

Our self-imposed limitations put America at a grave disadvantage. As a nation, we are educating 
some of the brightest scholars and researchers from around the world, only to send tliem to our 
competitors because there are no visas available.** Many companies have moved meetings, 
training and projects, and even in some instances lucrative contracts, abroad to avoid visa 
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problems and barriers. The current situation also sends the world a dangerous message that 
foreign talent is no longer welcome here. In sum, our current immigration system is a 
tremendous impediment to our ability to compete worldwide. ’ 

The reality for American employers is that our education system does not produce a sufficient 
number of professionals that are able to compete in today’s economy. As evidence of our 
changing economy, job opportunities that require a degree are rising at twice the rate as those 
requiring only on-the-job training.® Some estimate that by 2010, ninety percent of all science 
and engineering Ph.D.s will come out of Asia.® According to the National Science Foundation, 
in 2000, foreign-bom scientists accounted for over fifty percent of U.S. engineers with a Ph.D., 
and forty-five percent of our life scientists, physical scientists and math and computer scientists 
holding doctoral degrees.*'' These percentages are only increasing over time as our children 
pursue other degrees. We already have policies that encourage U.S. youth to pursue these 
careers, which include the education and training fees we pay with each H-IB visa petition, and 
we must continue to do more. At the same time, we must recognize the global nature of the 
economy and market for highly-educated professionals. Experts have warned that with fewer 
foreign science and engineering workers, fewer U.S. citizens with science degrees, and increased 
competition from abroad, "the U.S. [science and engineering] work force growth will slow 
considerably, potentially affecting the relative technological position of the U.S. economy."" 

The answer to this anticipated skilled labor shortage lies in both our education system as well as 
in our immigration system. U.S. employers invest billions of dollars each year in education 
initiatives and they strongly support competitiveness legislation pending before this Congress. 
However, if we cannot expect to produce a sufficient number of science and technology 
professionals domestically, then we must remove the obstacles to our ability to recrait and retain 
international talent. One such obstacle is that our immigration laws have not been significantly 
updated for almost twenty years. Legislation passed since 1990 has been, at best, reactionary 
measures that address only narrow and short-term needs. At worst, our lengthy legislative 
process causes whatever policy we create to be a step behind the marketplace’s reality. 
Fortunately thus far, despite the obstacles to recruiting or retaining the necessary talent for 
American employers, there remains one advantage that the United States still has over virtually 
all other countries: we are one of the greatest democracies on the face of the earth and people 
want to live here. Aside from purely economic considerations, many executives and managers 
want to stay here for the quality of life and the freedoms upon which this country is based. In 
addition to some of the finest research and educational institutions in the world, we also have the 
most robust laws to protect entrepreneurs and businesses. However, even the appeal of living 
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and working in a place of such opportunity cannot indefinitely compensate for the shortcomings 
of our immigration system. If our immigration policies and practices continue to deter the 
recruitment or retention of the best the world can offer, the top talent will go elsewhere and we 
will find ourselves watching other countries prosper at our expense. 

Reasons Why Some Countries Have a Point-Based System 

Those who prefer the point-based system say that it provides more clarity, consistency and 
transparency to an immigration system, and removes subjectivity from the selection process. 
Moreover, such a system allows policy makers to implement policies that promote the values 
that country embraces, whether the value is placed on importing skills that are in demand, 
increasing the highly-educated population, or giving preference to other considerations such as 
age, language proficiency, family unity or humanitarian need. 

The concept of assigning points to intending immigrants first arose as a way for some countries 
to attract industrious and productive people into their workforce. These were countries whose 
job markets required an influx of labor, but who also wanted to be sure that those coming into 
their workforce had the attributes to become successful, and whose presence would likely result 
in a net benefit to the economy. In essence, a point-based immigration system allows the 
government to socially engineer its demography. 

The world’s other major migrant accepting countries-Australia, Canada, New Zealand and the 
United Kingdom— have, or are in the process of adopting, a point-based selection process for 
certain elements of their immigration program. Canada was the first to adopt such a system in 
1967 after recognizing that a universal, non-discriminatory immigration policy (which it adopted 
in 1962) posed a problem in the skill level of new arrivals. The system awards points for 
education, language ability, employment experience, age, arranged employment and 
adaptability.'^ 

From my experience, Australia is generally considered to have the most eft'ective points test 
system. Indeed both New Zealand and the United Kingdom have modeled their own points tests 
on the Australian system. I shall therefore specifically address the key elements of the 
Australian system. 

The Australian points test has been in place for more than twenty years, but in the last ten to 
twelve years there has been a distinct emphasis placed on using the points test as one of the 
primary mechanisms to sharpen the economic focus of the annual immigration intake. Indeed, 
about seventy percent of the immigration program is devoted to skilled categories, while the 
remaining thirty percent is devoted to close family reunion categories.” Of this seventy percent 
allocation to skilled migration, more than half are subject to a points test.*’' 


Queen’s Universiw, Impacts of the Point System and Immigration Policy Levers on Skill Characteristics of 
Canadian Immigrants. Queen’s Economics Dept. Working Paper No. 1115 (Mar. 2006). 
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The test allocates points accordingly to the person’s age, skill level (which is a combination of 
fonnal education and employment experience), English language sldlls and whether the 
occupation is in demand. There are other “bonus” point elements in the test which recognize 
factors such as relatives in Australia, funds available for transfer and spouse skills. These are all 
considered measurable elements designed to ease a person’s migration experience and ensure the 
program is attracting those most likely to succeed in their new country. 

The Australian Government has tried to address one of the main criticisms of a points based 
selection system - that it is not responsive to changes in the needs of the employment market - 
by introducing the Migration Occupations in Demand List. This list is reviewed every six months 
and regularly updated when necessary by the Department of Employment. 

So, in summary, the Australian system deliberately targets young, English speaking, highly 
skilled people in particular occupations considered in demand as part of a program with a strong 
economic focus. They have coupled this with a robust public education study to show the public 
the economic benefits of the immigration program, thereby building a better level of broad 
public support. This was initially achieved through the Bureau of Immigration Research, a 
Government funded but independent academic research house that researched the various 
benefits (or otherwise) of a structured immigration program. This research led to a far more 
informed immigration debate in Australia than had previously occurred. 

However, it is fair to say that while these stated ideals are generally admirable, there is no doubt 
that a point-based system, including one as sophisticated as Australia’s or Canada’s, can be 
arbitrary and unforgivingly tough in clearly targeting particular outcomes. "What is not measured 
is who does not succeed at the points test but who would otherwise make an excellent and 
valuable migrant. It is for this reason that if we contemplate the introduction of a point-based 
selection system, it must be anchored in broad and comprehensive review of our immigration 
programs. 

Issues to Consider When Implementing a Point-Based System in the United States 

While we certainly must be aware of what other countries are doing to attract workers who 
possess skills that match the needs of their economies, we must consider the particular nature of 
the U.S. economy and its political system vis-a-vis those of the countries utilizing a point-based 
systems when deciding how to stay competitive through immigration reform. I testified before 
the Senate Immigration Subcommittee last year that, historically, the world has looked to us for 
leadership and have emulated our policies. My point then was, and still is, that while other 
countries are looking for ways to attract highly skilled workers, current U.S. immigration laws 
and procedures actually hinder our ability to do the same. What we need to do is to reform our 
visa system so that we have better access to needed talent. How we reform our system largely 
depends on what works best for our country given our economy and political system, and we 
should look at the best of all components of other countries systems, and extract those elements 
which best suit our country’s needs and systems. 

Whether we adopt a point-based system requires careful consideration and meticulous planning. 
At a minimum, we must address the following threshold issues: 

First and foremost, we live in a dynamic and global economy. The needs of our job market 
change continually while Congress has historically only revamped our immigration laws every 
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fifteen to twenty years, with minor adjustments in the intervening years. If we were to have a 
point-based system that gives preference to one set of skills over another, then that system must 
be flexible, and the bureaucracy and politics must not get in the way of that flexibility. 

A characteristic of the Westminster, or Parliamentary political structures in Australia, Canada, 
New Zealand and the United Kingdom is that there is far less separation of executive power than 
exists in the U.S. democratic system. As a result the government of the day establishes and 
implements policy, including immigration policy, in a far more expedient manner. That is not to 
say their systems do not contain the same cheeks and balances but the time taken to implement 
changes is significantly less. This is a practical issue which makes a significant difference in 
accomplishing much needed change. For example, in the Australian system, the power to 
establish the precise criteria for the points test rests with the Minister for Immigration, with some 
oversight by the Cabinet. The Migration Act determines that there should be a points test within 
the migration program and changes to the Act require approval of both houses of Parliament. 
However, the Act delegates authority to determine key elements of the points test, such as the 
“pass-mark” and the Occupations in Demand to the Minister, who implements it through 
Government Regulation or Gazette Notice. The opposition does not generally have the 
opportunity to directly influence policy unless the change requires a parliamentary vote. 

A points test requires the ability to quickly change elements of the test to address changes in the 
labor market or shifting government priorities. The more direct executive powers of the 
Westminster system allows for this flexibility but equally removes the power of oversight and 
review by Congress we enjoy in the United States. The only way a point-based system could 
operate effectively in the United States is if upon enactment a practical procedure were included 
to allow for the necessary adjustments to take place at a meaningful level. 

Given that in the United States the lawmakers and law enforcers are in two different branches of 
the government, and Congress has plenary authority to make immigration policy, how much 
authority is Congress willing to cede to the Executive Branch? Recently Congress has taken 
exception when the Executive Branch raised immigration issues as part of trade negotiations. If 
Congress were to retain its plenary authority in this area, then how expedient would it be to have 
to go through the legislative process every time the needs of the market changes and we need to 
adjust point allocation? 

While I believe there are a number of benefits in a points test selection system, it would be 
necessary to define what decision making power would be ceded to which agencies, whether 
there would be role for an independent advisory group (as some have recommended) and what 
oversight role Congress would retain. Otherwise, a point-based system could become unwieldy. 

Second, even if Congress were to enable this element of policy making in this limited area to the 
appropriate Executive branch office or agency, is the rulemaking process necessarily more 
nimble or responsive to market demands? It is not clear that the Department of Labor currently 
has the infrastructure in place to readily determine market shortages to the same extent that 
agencies in other countries do. One example is the creation of the “Schedule A” for shortage 
occupations.'’’ In 1990, Congress conferred authority on the Department of Labor to designate 
certain occupations as exempt from the normal labor market tests due to the great demand for 
workers. For the past seventeen years, even though the structure of our economy has gone 
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through many changes and we have been through several business cycles, Schedule A has 
remained static and includes only physical therapists, nurses and certain persons of exceptional 
ability in the sciences and arts. Efforts to amend Schedule A to account for demand during the 
“dot.com” boom were fraught with controversy. Determining shortages in an economy as large, 
diverse and dynamic as the United States is not easy. However, if we are to move to a system 
where a government bureaucracy would assign point values to each occupation, we need to be 
able to revisit these point values more frequently than once every seventeen years. 

Third, what outcome do we as a nation wish to achieve with a point-based system that is not 
accomplished with the current system? As I mentioned earlier, a point-based system is one way 
to socially engineer a demographic when an influx of immigrants are needed to boost the 
country’s workforce. The United States is not in that situation. What we need are qualified 
people to fill skill or labor gaps, throughout all sectors of the economy. As such, a point-based 
system must be sufficiently sophisticated to identify particular traits, and not just generalized 
credentials. Our current immigration already has mechanisms in place which are meant to 
address this. For example, foreign nationals deemed to possess “extraordinary ability” or whose 
presence is deemed to be in our “national interest” may petition for an immigrant visa without 
the sponsorship of an employer. This is reserved for the very few in this world whose presence 
is presumed to be beneficial, regardless of actual demands. For the rest of the employment- 
based immigrant population, the United States admits them based upon the most reliable 
indicator of true market needs - requests from employers who are willing to devote the extra 
time and resources required to hire a foreign national. A point-based system might be 
appropriate for certain segments of the job market, as addressed in Senator Chuck Hagel’s 
“hniTiigrant Accountability Act of 2007,” which he just introduced last Thursday. However, we 
do not yet have a model for a point-based system that would apply throughout all sectors of our 
economy. The point being that to just implement a point-based system in and of itself is not the 
sole solution here. We must adapt current programs to be more facilitative and efficient. All 
that effort, if correctly implemented, will not be lost if Congress then determines that a point- 
based system is warranted, because the same issues which need to be fixed will be required to be 
put in place if a viable points system is to be established. Therefore no effort will be wasted in 
fixing elements of the current system as they will serve any type of new points system to be 
introduced. Both can be worked on simultaneously if Congress is serious about immigration 
reform. 

Fourth, to the extent that any subjectivity remains in a point-based system that the United States 
implements, it begs the question whether employers, who know exactly what qualities they want 
in an employee, or bureaucrats would be in the best position to determine who has the best 
attributes to serve America’s economic interest. For example, in some point-based system 
bureaucrats award extra points for characteristics such as “adaptability” or “ability to learn” as 
determined during an interview. The American system of employer-sponsorship has been 
enormously successful over the years in attracting and identifying individuals with the skills 
needed to thrive in our society. Employment-sponsorship also provides a path toward 
assimilation and integration at no cost to the public. 

It is important to note that having a point system does not necessarily mean a complete 
abandonment of employer sponsorship. As stated above, of all the skilled immigrants to 
Australia, more than half received status by passing a points test. The remainder gained entry 
through employer sponsorship. Furthermore, two years ago, Australia announced a new point- 
based system that would increase the visa numbers for skilled professionals and for those who 
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have corporate sponsorship. The United Kingdom’s system also has an employer sponsorship 
and labor market test component. What we in the United States must decide is whether we want 
to transition completely to a point-based system where all immigrants must pass a points test, or 
should we retain some of the e.Kisting programs. If we want to retain some of the programs, then 
we must detennine what a point-based system would add to our current statutory scheme. 

Finally, we in the United States hold certain values to be paramount, such as family and other 
moral values. A point-based system, if skewed a certain way, could become an acceptable way 
to discriminate against the old or less educated, and policy makers must decide to what degree 
we want to consider value other than economic. 

A More Immediate Solution to a Crisis 

As mentioned above, the ability of the United States to recruit and retain talent is hindered by our 
politically imposed quotas and processing inefficiencies. This is not to say whether the United 
States should or should not move to a point-based system eventually. However, the longstanding 
point-based programs, such as the ones in Canada and Australia, have taken over twenty years to 
develop and refine. The United Kingdom also has been working on its current program for 
several years. As such, any drastic change in policy in this country also merits careful 
consideration and development. 

In the meantime, I respectfully suggest that immediate relief is needed and available in the form 
of Title V of Congressmen Gutierrez and Flake’s bill, the Security through Regularized 
Immigration and a Vibrant Economy Act, or STRIVE Act of 2007 (H R. 1645), which would 
create a system that is much more market-based than the current scheme and remove the 
processing hurdles. Likewise, the Securing Knowledge, Innovation, and Leadership (SKIL) Act, 
which Congressman John Shadegg introduced in the House and Senator John Cornyn introduced 
in the Senate, would do the same. 

Conclusion: The Necessary Components to a Point-Based System 

The point system’s merits in the United States require further study. At this time, 1 hope all will 
agree that the last thing we want is a system which adds to and does not reduce the level of 
bureaucracy in our system. We further should agree that any point-based system must be nimble 
and responsive to market demands. I respectfully submit that, at a minimum, the following 
components are necessary for a point-based system to work in the United States: 

1. The system must be designed to take into account occupational needs based on actual 
labor shortages in all sectors - this could include a range of occupations ranging from 
tradespersons to PhD candidates in specific areas of science technology or 
mathematics. 

2. Where subjectivity is inserted in any part of the process, the needs of the market as 
communicated by employers, not arbitrary or capricious preferences of bureaucrats, 
should dictate the exercise of discretion. 

3. The system must have a way of responding quickly to changing economic trends, and 
should not depend entirely on governmental agencies to make arbitrary 
determinations as to point allocation. Having to go through legislative or agency 
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rulemaking processes each time the market shifts would cause undue delay and be 
detrimental to innovation. 

1 firmly believe we need to sharpen the economic focus of our immigration program to improve 
our ability to compete for sldlled workers and continue to reap the benefits of immigration, but I 
believe a point-based system would require a major shift in the way immigration policy is 
determined and administered in this country. A broadening of the economic categories within 
our existing system, combined with targeted review of existing programs, may achieve 
everything we hope for from a points system but retain the checks and balances we currently 
enjoy. In other words, the key to a successful point-based system is flexibility and nimbleness 
in reacting to market changes without political or bureaucratic hindrance. As we contemplate the 
merits of the points system, we must first redefine policy to be more facilitative even using the 
categories we have, and as we effectuate this policy change, we may then find that with those 
changes a points system may then be more likely to succeed. 

Thank you. Madam Chair and members of this subcommittee. I look forward to answering your 
questions. 
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Ms. Lofgren. Mr. Rector. 

TESTIMONY OF ROBERT RECTOR, SENIOR RESEARCH 
FELLOW, THE HERITAGE FOUNDATION 

Mr. Rector. Thank you very much for the opportunity to he here 
today. I am going to talk to you today about research I have done 
over the last 6 months concerning the fiscal costs of low-skill immi- 
grants into the United States. By low-skill immigrants I mean indi- 
viduals that do not have a high school degree. 

Over the last 20 years or so, the United States has imported 
about 11 million people without a high school degree through both 
the legal and illegal immigration channels. If we look at illegal im- 
migrants, 50 or 60 percent of them do not have a high school de- 
gree. Even if we look at legal immigrants, about 25 percent do not 
have a high school degree. Overall, about a third of all adult immi- 
grants do not have a high school degree. You could compare that 
to around 9 percent for the native-born population. 

Most people think that historically we have always had this pat- 
tern of bringing in individuals that are much lower skilled than the 
nonimmigrant population, but that is not true. Historically, in fact, 
immigrants were slightly more skilled than the native-born popu- 
lation. And what we have done in the last 20 years is an anomaly. 
Altogether there are about 4-1/2 half million immigrant households 
headed by high school dropouts. They are about 5 percent of our 
U.S. population. 

Now, those households, looking at Census Bureau data and data 
from the Bureau of Labor Statistics and other Government sources, 
in fact receive about $30,000 a year in Government benefits. That 
includes Social Security, Medicare, 60 different means-tested wel- 
fare programs, public education costs, as well as costs like fire de- 
partments, police and highways, things that have to expand as you 
add additional people into the population. 

Those same households on average pay about $10,500 in taxes. 
And my study examines over 30 different types of taxes. These 
households pay very little in income tax, but they pay a significant 
amount of Social Security tax, very large amounts of consumption 
tax, sales tax, property tax, pay a substantial amount of State lot- 
tery costs and things like that. But, overall, there you have a gap 
for each of those households of about 19- to $20,000 a year of bene- 
fits that they receive that they do not pay for; that someone else 
has to pay for. As some people have said, that is equivalent to pur- 
chasing them a convertible automobile each and every year. 

If this type of individual comes into the United States or brings 
a family with him and remains for the course of his life, the net 
cost to the U.S. taxpayer, benefits minus taxes paid in, is about 
$1.2 million over his lifetime. If you take all of these low-skilled 
immigrant households in any given year, the net cost to the tax- 
payer is around $90 billion. 

I also find very significantly that there is virtually no difference 
in the fiscal cost of high school dropout native-born households 
when compared to high school dropout immigrant households. They 
both cost a bundle. If you were to ask the average citizen, hey, we 
had 10 million native-born high school dropouts that came from 
Kentucky, Tennessee, Florida, everyone would realize, hey, that 
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doesn’t sound like a very good idea. But somehow in this debate, 
if the high school dropout is coming from Mexico or Guatemala, 
well, that is very different. In reality it is not very different. Both 
of those types of individuals are very costly to the taxpayer. 

Moreover, you will see in my written research that these house- 
holds are a net burden on the taxpayer at every stage of their life 
cycle. From the moment they enter the country until the point that 
they die, these households on average cost significantly more in 
terms of benefits received than they pay in in taxes. And on aver- 
age it is about $3 of benefits for every dollar of taxes paid in. 

The irony that we are looking at here is that the United States 
has a very generous system of support for disadvantaged Ameri- 
cans. It gives it to working disadvantaged Americans and those 
that don’t work. We transfer about $1-1/2 trillion out of the upper 
middle class in taxes to provide benefits for those who have less ad- 
vantages. 

The problem is that that system is justified, and that is also a 
system that we can afford. However, if you try to apply that same 
standard of generosity to a very large inflow of very poorly edu- 
cated immigrants from abroad, this imposes enormous fiscal costs 
that the Nation really cannot afford. I would say that my estimates 
show that these low-skill immigrant households over the next 10 
years alone will cost the taxpayers nearly a trillion dollars. 

I believe that as a national policy what we have inadvertently 
done is that we actually have an immigration system, through both 
legal and illegal immigration, that is forming a sort of welfare out- 
reach where we are bringing welfare recipients in from abroad at 
huge costs to the taxpayer. 

Since there are probably a billion people that would like to come 
and live in the United States, I think as a general rule we should 
set our immigration policy so that those who come in will be a net 
gain to the U.S. taxpayer, not a net loss. Thank you. 

[The prepared statement of Mr. Rector follows:] 
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My name is Robert Rector. 1 am Senior Research Fellow for Welfare and Family 
Issues at The Heritage Foundation. The views 1 express in this testimony are my own, 
and should not be construed as representing any official position of The Heritage 
Foundation. 

Summary 

This testimony provides a fiscal analysis of households headed by immigrants 
without a high school diploma. The testimony refers to these households as “low-skill 
immigrant households.” In FY 2004 there were around 4.5 million low-skill immigrant 
households in the U.S. containing 15.9 million persons. About 60 percent of these low- 
skill immigrant households were headed by legal immigrants and 40 percent by illegal 
immigrants. The analysis presented here measures the total benefits and services received 
by these “low- sldll immigrant households” compared to the total taxes paid. The 
difference between benefits received and taxes paid represents the total resources 
transferred by government on behalf of this group from the rest of society. 

In FY 2004, low-skill immigrant households received $30, 160 per household in 
immediate benefits and services (direct benefits, means-tested benefits, education, and 
population-based services). In general, low-skill immigrant households received about 
$10,000 more in government benefits than did the average U.S. household, largely 
because of the higher level of means-tested welfare benefits received by low-skill 
immigrant households. 

In contrast, low-skill immigrant households pay less in taxes than do other 
households. On average, low-skill immigrant households paid only $10,573 in taxes in 
FY 2004, thus low-skill immigrant households received nearly three dollars in immediate 
benefits and services for each dollar in taxes paid. 

A household’s net fiscal deficit equals the cost of benefits and services received 
minus taxes paid. When the costs of direct and means-tested benefits, education, and 
population-based services are counted, the average low-skill household had a fiscal 
deficit of$19,588 (expenditures of $30, 160 minus $10,573 in taxes). 

Low-skill immigrant households impose substantial long-tenn costs on the U.S. 
taxpayer. Assuming an average adult life span of 60 years for each head of household, the 
average lifetime costs to the taxpayer will be nearly $1.2 million for each low-skill 
household for immediate benefits received minus all taxes paid. 

As noted, in 2004, there were 4.5 million low skill immigrant households. With 
an average net fiscal deficit of $19,588 per household, the total annual fiscal deficit for 
all of these households together equaled $89.1 billion (the deficit of $19,588 per 
household times 4.54 million low-skill immigrant households). Over the next ten years, 
the net cost (benefits minus taxes) to the taxpayer of low-skill immigrant households will 
approach $1 trillion. 
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Current immigrants (both legal and illegal) have very low education levels 
relative to the non-immigrant U S. population. At least 50 percent, and perhaps 60 
percent of illegal immigrant adults lack a high school degree! Among legal immigrants 
the situation is better, but a quarter still lack a high school diploma. Overall, a third of 
immigrant households are headed by individuals without a high school degree. By 
contrast, only nine percent of non-immigrant adults lack a high school degree. The 
current immigrant population, thus, contains a disproportionate share of poorly educated 
individuals. These individuals will tend to have low wages, pay little in taxes and receive 
above average levels of government benefits and services. 

Recent waves of immigrants are disproportionately low-skilled because of two 
factors. For years, the U.S. has had a permissive policy concerning illegal immigration: 
the 2000 mile border with Mexico has remained porous and the law prohibiting the hiring 
of illegal immigrants has not been enforced. This encourages a disproportionate inflow 
of low-skill immigrants because few college educated workers are likely to be willing to 
undertake the risks and hardships associated with crossing the southwest U.S. deserts 
illegally. Second, the legal immigration system gives priority to “family reunification” 
and kinship ties rather than skills; this focus also significantly contributes to the inflow of 
low-skill immigrants into the U-S. 

The U.S. currently operates a very generous system of government benefits and 
services that heavily subsidizes disadvantaged native-born Americans. These individuals 
receive a very expensive array of government welfare benefits and other services 
throughout their life-times and pay little in taxes. While this fiscal redistribution system 
is justified for low-skill native-born Americans, it will be fiscally ruinous to apply it to a 
massive influx of poorly educated immigrants from the third world. 

Types of Goverament Expenditure 

To ascertain the distribution of government benefits and services, my analysis 
begins by dividing government expenditures into four categories: direct benefits; means- 
tested benefits; educational services; and population-based services. 

Direct Benefits 

Direct benefit programs involve either cash transfers or the purchase of specific 
services for an individual. Unlike means-tested programs (described below), direct 
benefit programs are not limited to low-income persons. By far, the largest direct benefit 
programs are Social Security and Medicare. Other substantial direct benefit programs are 
Unemployment Insurance and Workmen’s Compensation. 


^ Jeffrey S. Passel, The Size and Charactensties of the Unauthorized Migrant Population in the U.S.: 
Estimates Based on the March 2005 Current Population Survey, Pew Hispanic Center, March 7, 2006. Sec 
also Jeffrey S. Passel, Unauthorized Migrants: Numbers and Characteristics, Pew' Hispanic Center, June 
14, 2005. Slcvcn S. Caniarola, 'The High Cost of Cheap Labor: 'the Impact oflUegcd Immigi'ation on the 
Federal Budget, Center for limnigralion Studies. Augusl. 2004. 
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Direct benefit programs involve a fairly transparent transfer of economic 
resources. The benefits are parceled out discretely to individuals in the population; both 
the recipient and the cost of the benefit are relatively easy to determine. In the case of 
Social Security, the cost of the benefit would equal the value of the Social Security check 
plus the administrative costs involved in delivering the benefit. 

Calculating the cost of Medicare services is more complex. Ordinarily, 
government does not seek to compute the particular medical services received by an 
individual. Instead, government counts the cost of Medicare for an individual as equal to 
the average per capita cost of Medicare services. (This number equals the total cost of 
Medicare services divided by the total number of recipients.)^ Overall, government spent 
$840 billion on direct benefits in FY 2004. 

Means-Tested Benefits 

Means-tested programs are typically termed welfare programs. Unlike direct 
benefits, means-tested programs are available only to households below specific income 
thresholds. Means-tested welfare programs provide cash, food, housing, medical care, 
and social services to poor and low-income persons. 

The federal government operates over 60 means-tested aid programs.^ The largest 
of these are Medicaid; the Earned Income Tax Credit (EITC); food stamps; Supplemental 
Security Income (SSI); Section 8 housing; public housing; Temporary Assistance to 
Needy Families (TANF); the school lunch and breakfast programs; the WIC (Women, 
Infants, and Children) nutrition program; and the Social Services Block Grant (SSBG). 
Many means-tested programs, such as SSI and the EITC, provide cash to recipients. 
Others, such as public housing or SSBG, pay for services that are provided to recipients. 
Overall, the U S. spent $564 billion on means-tested aid in FY 2004.'* 

Public Education 

Government provides primary, secondary, post-secondary, and vocational 
education to individuals. In most cases, the government pays directly for the cost of 
educational services provided. Education is the single largest component of state and 
local government spending, absorbing roughly a third of all state and local expenditures. 


"For exrmiple, the Census Bureau assigns Medicare costs in tins manner in the Current Population Survey. 

■* Congressional Research Sctvncc, Cash and Noncash Benefits for Persons with [dmited Income: FJigihility 
Rides, Recipient and Expenditure Data, FY2002-FY 2004, March 27, 2006. The value of Medicaid 
benefits is usually counted in a rnarmer similar to Medicare benefits. Goverrunent does not attempt to 
itemize die specific medical services given to an individual; instead, it computes an av'erage per capita cost 
of services to individuals in different beneficiary' categories such as cliildren, elderly persons, and disabled 
adults. (The average per capita cost for a particular group is determined by dividing the total expenditures 
on die group by die total number of beneficiaries in the group.) 

^Tliis spending figure excludes rncans-tested veterans programs and most rncans-tested education 
programs. 
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The average per pupil cost of public primar>' and secondary education is now around 
$9,600 per year. Overall, federal, state, and local governments spent $590 billion on 
education in FY 2004. 

Population-Based Services 

Whereas direct benefits, means-tested benefits, and education services provide 
discrete benefits and services to particular individuals, population-based programs 
generally provide services to a whole group or community. Population-based 
expenditures include police and fire protection, courts, parks, sanitation, and food safety 
and health inspections. Another important population-based expenditure is transportation, 
especially roads and highways. 

A key feature of population-based expenditures is that such programs generally 
need to expand as the population of a community expands. (This quality separates them 
from pure public goods, described below.) For example, as the population of a 
community increases, the number of police and firemen will generally need to expand in 
proportion. 

In its study of the fiscal costs of immigration. The New Americans, the National 
Academy of Sciences argued that if a service remains fixed while the population 
increases, a program will become “congested”, and the quality of the service for users 
will deteriorate. Thus, the National Academy of Sciences uses the term “congestible 
goods” to describe population-based services.^ Highways are an obvious example of this 
point. In general, the cost of population-based services can be allocated according to an 
individual’s estimated utilization of the service or at a flat per capita cost across the 
relevant population. Government spent $662 billion on population-based services in FY 
2004. 

Exclusion of Public Goods and Interest on Government Debt from Calculations 

The four expenditure categories described above can be termed “immediate 
benefits and services”. There are two additional spending categories, which have less 
relevance to immigrants. They are: 

• Interest and otber financial obligations resulting from prior government 
activity, including interest payments on government debt and other expenditures 
relating to the cost of government services provided in earlier years; and 

• Pure public goods, which include national defense, international affairs and 
scientific research, and some environmental expenditures. 

Unlike the first four spending categories, expenditures on public goods, debt and 
other financial obligations are fixed and are largely independent of the level or type of 


'Nalioiial Research Council, Ihe New Americans: Economic, Demographic, and Fiscal Fff'ecls of 
Immigration. National Academy Press, Wasliington. D.C.. 1997. p. 303 
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immigration flow into the U.S. The entry of legal or illegal immigrants into the U S. will 
not cause expenditures in these two categories of expenditure to increase, therefore these 
two categories of expenditure are not included in the fiscal burden calculation for low- 
skill immigrants presented in this testimony. 


Summary: Total Expenditures 

As Table I shows, overall government spending in FY 2004 came to $3.75 
billion. Direct benefits had an average cost of $7,326 per household across the whole 
population, while means-tested benefits had an average cost of $4,920 per household. 
Education benefits and population-based services cost $5,143 and $5,765, respectively. 
Interest payments on government debt and other costs relating to past government 
activities cost $3,495 per household. Pure public good expenditures comprised 1 8.5 
percent of all government spending and had an average cost of $6,056 per household. 
Excluding spending on public goods, interest on the debt and related financial 
obligations, total spending came $23, 1 54 per household across the entire population. 

Table 1 


Summary of Total Federal, State and Local Expenditures FY2004 



Federal 
Expenditures 
(in millions) 

State and Local 
Expenditures 
(in millions 

Total 

Expenditures 
(in rriillions) 

Percentage of 
Total 

Expenditures 

Average 

Expenditure 

Per Household 
Whole Population 
( in dollars) 

Direct Benefits 

783,350 

57,607 

840,957 

22.4% 


$7,326 

Means-tested Benefits 

406,512 

158,240 

564,752 

15.0% 


$4,920 

Educational Benefits 

59,621 

530,801 

, 590,422 

15.7% 


$5,143 

Population-Based 

Services 

180,122 

481,696 

661,818 

17.6% 


$5,765 

Interest and Related , 
Costs* 

182,000 

219,260 

401,260 

10.7% 


$3,495 

Pure Public Goods 
Expenditures, 

694,153 

1,050 

, 695,203 

18.5% 


$6,056 

Total Expenditures 

2,305,758 

1 ,448,654 

3,754,412 

100.0% 


$32,706 

Total Expenditures Less 
Public Goods, Interest, 
and Related Costs 

1,429.605 

1,228,344 

2,667,948 



$23,154 


* Excludes interest costs resulting from public goods expenditures in prior years 


Estimation Methodoiogy 


The methodology used in this testimony is fully explained in my recent 
publication. The Fiscal Cost of Low Skill Households to the U.S. Taxpayer.^ The analysis 


Robcn Rcclor. Chrislitic Kim, Shanca Walkins, i'hs Fiscal Cost of Low- .Skill Hoitschoids to the U.S. 
Taxpayer. Heritage Special Report. Sr-i2. The Heritage Fouiidatioa Washington, D.C. April 4. 2007. 
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is based on three core methodological principles: comprehensiveness; fiscal accuracy; 
and transparency. 

• Comprehensiveness - The analysis seeks to cover all government 
expenditures and all taxes and similar revenue sources for federal, state 
and local governments. Comprehensiveness helps to ensure balance in the 
analysis; if a study covers only a limited number of government spending 
programs or a portion of taxes, the omissions may bias the conclusions. 

• Fiscal accuracy - A cardinal principle of the estimation procedure 
employed for each expenditure program or category in the analysis is that, 
if the procedure is replicated for the whole U.S. population, the resulting 
estimated expenditure will equal actual expenditures on the program 
according to official budgetary documents. The same principle is applied 
to each tax and revenue category. Altogether, the estimating procedures 
used in this paper, if applied to the entire U.S. population, will yield 
figures for total government spending and revenues that match the real life 
totals presented in budgetary sources. 

• Transparency - Specific calculations were made for 30 separate tax and 
revenue categories and over 60 separate expenditure categories. Since 
conclusions can be influenced by the assumptions and procedures 
employed in any analysis, we have endeavored make the mechanics of the 
analysis as transparent as possible to interested readers by describing the 
details of each calculation in the monograph.’ 

Data on receipt of direct and means-tested benefits were taken from the U.S. 
Census Bureau’s Current Population Survey (CPS). Data on attendance in public primary 
and secondary schools were also taken from the CPS; students attending public school 
were then assigned educational costs equal to the average per pupil expenditures in their 
state. Public post-secondary education costs were calculated in a similar manner. 

Wherever possible, the cost of population-based services was based on the 
estimated utilization of the service by low-skill immigrant households. For example, the 
low-skill immigrant households’ share of highway expenditures was assumed, in part, to 
equal their share of gasoline consumption as reported in the Bureau of Labor Statistics 
Consumer Expenditure Survey (CEX). When data on utilization of a service were not 
available, the estimated low-skill immigrant households’ share of population-based 
services was assumed to equal their share of the total U.S. population. 

Sales, excise, and property tax payments were based on consumption data from 
the Consumer Expenditure Survey (CEX). For example, if the CEX showed that low-skill 
immigrant households accounted for 10 percent of all tobacco product sales in the U.S., 
those households were assumed to pay 10 percent of all tobacco excise taxes. 


' Robert Rector, The Fiscal Cost of Low- Skill Households to the U.S. Taxpayer, op.cit. 
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Federal and state income taxes were calculated based on data from the CPS. 

FICA taxes were also calculated from CPS data and were assumed to fall solely on 
workers. Corporate income taxes were assumed to be borne partly by workers and partly 
by owners; the distribution of these taxes was estimated according to the distribution of 
earnings and property income in the CPS. 

CPS data generally underreport both benefits received and taxes paid somewhat. 
Consequently, both benefits and tax data from the CPS had to be adjusted for 
underreporting. The key assumption in this adjustment process was that households 
headed by immigrants without a high school diploma (low-skill immigrant households) 
and the general population underreport benefits and taxes to a similar degree. Thus, if 
food stamp benefits were underreported by 1 0 percent in the CPS as a whole, then low- 
skill immigrant households were also assumed to underreport food stamp benefits by 10 
percent. In the absence of data suggesting that low-skill and high-skill households 
underreport at different rates, this seemed to be a reasonable working assumption. The 
NeM' Americans study of immigration by the National Academy of Sciences also adjusted 
for under-reporting in its fiscal analysis. 

Estimating Taxes and Benefits for Illegal Immigrant Uonseholds 

By most reports, there were some 1 1 million illegal immigrants in the U S. in 
2004. * About 9.3 million of these individuals were adults.^ Roughly 50 to 60 percent of 
these illegal adult immigrants lacked a high school degree.'” About ninety percent of 
illegal immigrants are reported in the CPS." This testimony covers only those illegal 
immigrants reported in the CPS and does not address the remaining ten percent not 
counted by Census. 

Assuming that the illegal immigrant households omitted from the CPS are similar 
to those that are included, incorporation of the missing 10 percent of illegals (roughly one 
million individuals) might raise the aggregate net tax burden imposed by low-skill 
immigrant households by roughly 4 percent; these additional costs are not addressed in 
this testimony.'” If there are more than 1 1 million illegal immigrants in the U.S., then 
the number of illegal immigrants who reside in the U.S. but do not appear in the CPS 
would be greater than one million and the costs to the taxpayer would be proportionately 
greater. Again, any such potential costs are not included in the analysis in this testimony 
which is limited to the legal and illegal immigrant households that appear in the CPS.'” 


^ Passel, 2005, op. cit., p. 2. 

^ Ibid., p 6. 

Passel. 2004. p.23 
^ ^ Passel. 2004. p. 4. 

Tills figure assumes tliat the missing illegal inmiigraiit households are similar to those appearing in the 
CPS. If 41 percent of low skill immigrant households arc illegal, then the addition of 10 percent more 
illegal inunigrant households would boost tlie overah number of low skill immigrant households by 
roughly 4 percent. Presumably, the aggregate ncl lax burden would increase proporlionalclv. 

A very small number of immigranls who reside in nursing facililics has also been added to Ihc 
calculationsi individuals who reside in nursing facilihes do not appear in the CPS. 
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Of the 4.5 million low-skill immigrant households analyzed in this report an 
estimated 41 percent were headed by illegal immigrants.*”' Households headed by illegal 
immigrants differ from other immigrant households in certain key respects. Illegal 
immigrants themselves are not eligible for means-tested welfare benefits, but illegal 
immigrant households do contain some 3 million children who were bom inside the U.S. 
to illegal immigrant parents; these children are U.S. citizens and are eligible for and do 
receive means-tested welfare. 

Most of the tax and benefits estimates presented in this paper are unaffected by a 
low-skill immigrant household’s legal status. For example, children in illegal immigrant 
households are eligible for, and do receive, public education. Similarly, nearly all the 
data on direct and means-tested government benefits in the CPS is based on a 
household’s self report concerning receipt of each benefit by family members. Because 
eligibility for some benefits is limited for illegal immigrants, illegal immigrants will 
report lower benefit receipt in the CPS, thus, in most cases, this analysis automatically 
adjusts for the lower use of government and benefits by illegal immigrants. 

In a few isolated cases, the CPS data does not rely on a households’ self-report of 
receipt of benefits but imputes receipt to all households who are apparently eligible based 
on income level. The most notable example of this practice is the Earned Income tax 
Credit. Since illegal immigrant households are not eligible for the EITC, the CPS 
procedure assigns EITC benefits to illegal Immigrant households which have not, in fact, 
been received by those households. To compensate for this mis-allocation of benefits, 
my analysis reduces the EITC benefits received by low-skill immigrant households by the 
portion of those households which are estimated to be illegal (roughly 40 percent). 

Similarly, the CPS assumes all laborers work “on the books” and pay taxes owed. CPS 
therefore imputes federal and state income taxes and FICA taxes based on household 
earnings. But most analyses assume that some 45 percent of illegal immigrants work “off 
the books”, paying neither individual income nor FICA taxes. *” The present analysis 
adjusts the estimated income and FICA taxes paid by low-skill immigrant households 
downward slightly to adjust for the “off the books” labor of low-skill illegal immigrants. 

The Declining Education Leveis of Immigrants 

Current immigrants (both legal and illegal) have very low education levels 
relative to the non-immigrant U.S. population. As Chart 1 shows, some 50 percent, and 


Inforauition provided by Steven A. Canuiroti of tlie Center for Immigration Studies 
Randy Capp, Everett Henderson, Jeffiv- S. Passel. and Micliael Fix. Civic conirihuiions '/'axes Paid by 
Immigrant in the Washington, DC Metro Area.T\\t Urban Institute. May 2006. footnote 3 on page 6. 
bttp:/Av\vw-iirban.or&'UpSoadcdPDF/4] 1338 civic contribiitions-pd f: Jeffrey S. Passel, Rcbccca L, Clark. 
Immigrants in New York: Their Legal Status, Income and Taxes, Urban Institute, 1998. 
http:/ A v'\\'vv-urban.org-''p LibJica T.ions./40743 2.1it rni. Stev-e Caniarota, The High Cost of Low Skill Labor, 
Center for Immigration Studies, op.eit. 
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perhaps as many as 60 perceni. of illegal immigrant adults lack a high school degree 
Among legal immigrants the situation is better, but a quarter still lack a high school 
diploma Overall, a third of immigrant households are headed by individuals without a 
high school degree By contrast, only nine percent of non-immigrant adults lack a high 
school degree The current immigrant population, thus, contains a disproportionate share 
of poorly educated individuals These individuals will tend to have low wages, pay little 
in taxes and receive above average levels of government benefits and services 


Percent of Adults 
Who Are High School Dropouts 


lllagal Legal Natlva-Bont 

Immigrants Immigrants Persons 



There is a comnaon misconception that the low education levels of recent 
immigrants is pan of a long standing historical pattern, and that the U S has always 
brought in immigrants who were poorly educated relative to the native bom population 
Historically, this was not the case For example, in I960, recent immigrants were no 
more likely than were non-immigrants to lack a high school degree By contrast. ini998. 
recent immigrants were almost four times more likely to lack a high school degree than 
were non-immigrants ” 

As the relative education level of immigrants fell so did their relative wage levels 
In I960, the average immigrant male in the U S actually earned more than the average 
non-immigrant man As the relative education levels of subsequent waves of immigrants 


'* Passcl. ha>5. op ca and CamanMa. op ca 

*' CcxHiK I Boqas. Hmnt '» Door ImminnUMm Potir}- ami thr Ammciwi f'nmamy, PniKCkm tSen 
Jcisev. Pnnccion Unsetun Press IVM. p 27. 
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fell so did relative wages. By 1998, the average immigrant earned 23 percent less than 
the average non-immigrant.** 

Recent waves of immigrants are disproportionately low-skilled because of two 
factors. For years, the U.S. has had a permissive policy concerning illegal immigration: 
the 2000 mile border with Mexico has remained porous and the law prohibiting the hiring 
of illegal immigrants has not been enforced. This encourages a disproportionate flow of 
low-skill immigrants because few college educated workers are willing to undertake the 
risks and hardships associated with crossing the southwest U.S. desertsillegally. Second, 
the legal immigration system gives priority to “family reunification” and kinship ties 
rather than skills; this focus also significantly contributes to the inflow of low-skill 
immigrants into the U.S, 

Ciharactcristics of Low Skill Immigrant Households 

In 2004, there were 4.5 million households in the U.S. headed by immigrants who 
lacked a high school degree (or low-skill immigrant households). These households 
contained 1 5.9 million persons or roughly five percent of the U.S. population. Low-skill 
immigrant households had, on average, more persons (3.6 per household) and more 
children (1 .2 per household) when compared to households headed by persons with a 
high school degree or more (with 2.6 persons and .06 children per households). Low- 
skill immigrant households have roughly the same number of workers per household as 
better educated households, but the average annual earnings per worker in low-skill 
immigrant households ($18,490) was roughly half the earnings per worker in households 
headed by persons with a high school degree or better ($38,713). 

Low wage levels in low-skill immigrant households lead to highlevels of poverty: 
over 30 percent of persons living in low-skill immigrant households were poor in 2004 
compared to overall poverty rate of 12.7 percent in the U.S. population. 

Costs of Benefits and Services for Low skill immigrant households 

Overall, households headed by immigrants without a high school diploma (or 
low-skill immigrant households) received an average of $30,160 per household in direct 
benefits, means-tested benefits, education, and population-based services in FY 2004. 

Chart 2 gives a more detailed breakdown of the immediate benefits and services 
received by low-skill immigrant households. Means-tested aid came to $10,428 per 
household, while direct benefits (mainly Social Security and Medicare) amounted to 
$4,891. Education spending on behalf of these households averaged $8,462 per 
household, while spending on police, fire, and public safety came to $2,746 per 
household. Transportation added another $809, while administrative support services cost 
$1,195. Miscellaneous population-based services added afinal $1,529. 


Ibid., p. S 
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Ct«ft2 

Govtmmtnt Exp«rKlftur9« for B«n«fMs and 

darvieas foe Housaholds Haadad by Immigrants Without A 
High School Diploma 

Total » $30,160 


it.m 4 


|t.«M 4 


turn 4 

. ^uMk Wl«*r 

$8.4$2 

1 

Public Education: Primary. 
8««ondary, Post-3#condary 

(4.8*1 

Otract Baiwhts: Social 
Security, MaUieara, Other 
Cash Trartsfars 

(10.428 

l_ 

Maans-Taslad Aid 


Avtrmgt Expvtdrtun 
P»r Hoittthold 


It is imponant to note that the costs orbenefits and services outlined in Chart 2 
arc a composite average of all low-slcill immigrant households They represent the total 
costs ofbenefits and services received by all lovv>skill immigrant households divided by 
the number of such households It is unlikely that any single household would receive 
this exact package of benefits, for example, it is rare for a household to receive Social 
Security benefits and primary and secondary education services at the same time 
Nonetheless, the figures are an accurate portrayal of the governmental costs of low-skill 
immigrant households as a group When combined with similar data on taxes paid, they 
enable an assessment of the fiscal status of such households as a group and their impact 
on other taxpayers 
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Taxn and Rr\rnu« Paid by Low skill immicraiil households 

As Chart 3 shows, total federal, state, and local taxes paid by low-skill immigrant 
households came to S 10.573 per household in 2004 Federal and state individual income 
taxes comprised only IS percent of total taxes paid Instead, taxes on consumption and 
employment produced the bulk of the tax burden for low -skill immigrant households 


Owns 

Taxes Paid by Housoholds Headed by ImnUgrantx Wrthoul 
at High School Diploma 

$10,573 « ToUl Taxes 
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The single largest ux payment was $2,878 per household in Federal Insurance 
Contribution Act (FICA) Ux (Woilers were assumed to pay both the employee and 
employer share of FICA taxes ) On average, low-skill immigrant households paid $1,81$ 
in stale and local sales and consumption taxes The analysis assumed that a significant 
portion of properly Uxes on rental and business properties was passed through to renters 
and consumers, this contributed to a $1,618 property ux burden for the average low-skill 
household The analysis also assumed that 70 percent of corporate income uxes fell on 
workers, this contributed to an average $873 corporate ux burden for low-skill immigrant 
households Low-skill immigrant households are frequent panicipanis in state lotteries, 
with an estimated average purchase of $7 1 4 in lottery tickets per household in 2004 

Balance of Taxes and Benefits 

On average, low-skill immigrant households received $30. 160 per household in 
immediate government benefits and services in FY 2004, including direct benefits, 
means-tested benefits, education, and population-based services By contrast, low-skill 
immigrant households paid only $IO.S73 in uxes Thus, low-skill immigrant households 
received nearly three dollars in benefits and services for each dollar in taxes paid 

Strikingly, as Chan 4 shows, low-skill immigrant households in FV' 2004 had 
average earnings of $28,890 per household, thus, the average cost of government benefits 
and services received by these households not only exceeded the Uxes paid by these 
households, but actually exceeded the average earned income of these households 


Taxes Paid and Banafits Raeaivad: 
Heusahelds tSaadad by Immigrants Without a High School 
Diploma 



MhmbI M tunHOi iwnfi OdimMi >ii»f»i igm— I Oii»irww»i« 



13 



125 


Nrl Annual Fiscal Dcfkil 

The net fiscal deficit of a household equals the cost of benefits and sersiccs 
received minus taxes paid As Chart 5 shows, if the costs of direct and means-tested 
benefits, education, and population-based services were counted, the average low-skill 
household had a fiscal d^cit of $19. 588 (expenditures of SJO, 160 minus $10,573 in 
taxes) 


omi 

Dropout Housaholds Rocoiva Moco Than Thro* Doltars in 
BanofHs for Evory Dollar Paid in Taxas 



Age Distribution of Benefits and Taxes among Low Skill Immigrants 

Chans 6 and 7 separate the 4 5 million low-skill immigrant households into six 
categories based on the age of the immigrant head of household The benefits levels on 
Chan 6 include direct benefits, means-tested benefits, public education and population- 
based services, these benefits stan at a moderate lex el of $14,295 for households headed 
by immigrants under 25 then rise sharply to $34,371 for households with heads between 
35 and 44 This increase is driven by a rise in the number of children in each home As 
the head of household ages oxer 45 , the number of children in the home falls, benefits 
dip slightly, and then shoot up sharply to $37,537 afier the household head reaches 65 
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Baiwfits Rtccivwl and Taxat Paid by Low-SIuH Immigrant HousahoMs 
by Aga of Haad of Houaahold 



N«t Annual Fiscal Deficit* Per Low-Skill Immigrant 
Household by Age of Head of Household 
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Tax payments vary less by the age of the householder than do benefits, rising 
slowly to a peak for immigrant householders in their late 40’sand early 50’s, and then 
dropping sharply after retirement. 

The critical fact shown in Chart 6 is that for each age category, the benefits 
received by low-skill immigrant households exceed the taxes paid. At all ages, the 
average low-skill immigrant household pays in less in taxes than it takes out in benefits. 

The gap between benefits and taxes is least for households with heads under age 
25 but even these young households receive $1.70 in benefits and services for each $1.00 
in taxes paid. In all other age categories, low-skill immigrant households receive at least 
two dollars in benefits for each dollar in taxes paid. Among elderly low-skill household, 
more than eight dollars in benefits are received for each dollar in taxes paid. 

These figures belie the notion that government can relieve financial strains in 
Social Security and other programs simply importing younger immigrant workers. The 
fiscal impact of an immigrant worker is determined far more by skill level than by age. 
Low-skill immigrant workers impose a net drain on government finance as soon as they 
enter the country and add significantly to those cost every year they remain. Actually, 
older low-skill immigrants are less costly to the U S. taxpayer since they will be a burden 
on the fisc for a shorter period of time. 

Chart 7 shows the net fiscal deficits (benefits minus taxes) for each age category. 
Fiscal deficits rise from $5,930 per year for young immigrant households, to between 
$16,000 and $20,000 in middle age and then surge up to $32, 686 for elderly low-skill 
households. 

Net Lifetime Costs 

Receiving, on average, $19,588 more in immediate benefits than they pay in taxes 
each year, low-sldll immigrant households impose substantial long-tenn costs on the U.S. 
taxpayer. Assuming an average 60-year adult life span for heads of household, *^the 
average lifetime costs to the taxpayer will be nearly $1.2 million for each low-skill 
household, net of any taxes paid.^“ 

Aggregate Annual Net Fiscal Costs 

In 2004, there were 4.54 million low-skill immigrant households. As shown in 
Chart 8, the average net fiscal deficit per household was $19,588. This means that the 
total annual fiscal deficit (total benefits received minus total taxes paid) for all 4.54 
million low-skill immigrant households together equaled $89. 1 billion (the deficit of 


This calculation assumes the low skill immigrant remains in the U.S. for his full adult life. 

An alternative approach to calailating life time fiscal costs is to imiltiple the aveiage fiscal cost per age 
categorv' by tlie expected sun ival rate of householders from age 25 om this allow s tlie number of 
households to slirink slowly as the heads of household age. Tliis approach also yields a net hfe-time fiscal 
burden of around $1.2 million. Figures are available upon request. 
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S 19.588 p«r houMboid times 4 54 million households) This sum includes direct and 
means-tested benefits, education, and population-based senices Over the next ten years, 
the net cost (benefits minus taxes) to the taxpayer of all loM -skill immigrant households 
will approach one trillion dollars 




Net Fiscal Cost of All Low-Skill 
Immigrants to the Taxpayer 



SmaorMiHiiCeMlotaSHaan Tmi v*« CaM Iw 4S IMen IM-Sun 
Low«Sktll MnmtQfant NouMhoMs liMVMgrafll HowMltoWs 


•Mi kMF— C— tleai>TMe« NMe U — Mi Sia U 


Conclusion 

Current immigration practices, both legal and illegal, operate like a system of 
trans-national welfare outreach bringing millions of fiscally depeitdent individuals into 
the U S This policy needs to be changed In the future. U S immigration policy should 
encourage high-skill immigration and strictly limit low-skill immigration In general, 
government policy should limit immigration to those who will be net fiscal contributors, 
avoiding thc«e who will increase poverty and impose new costs on overburdened U S 
taxpayers 

It is sometimes argued that since higher-skill immigrants are a net fiscal plus for 
the U S taxpayers while low-skill inunigiants are a net loss, the two cancel each other 
out and therefore no problem exists This is like a stock broker advising a client to buy 
two stocks, one which will make money and another that will lose money Obviously, it 
would be better to purchase only the stock that will be profitable and avoid the money 
losing stock entirely Similarly, low-skill immigrants increase poverty in the U S. and 
impose a burden on taxpayers that should be avoided 
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Current legislative proposals that would grant amnesty to illegal immigrants and 
increase future low-skill immigration would represent the largest expansion of the 
welfare state in 30 years. Such proposals would increase poverty in the U.S. in the short 
and long term and dramatically increase the burden on U.S. taxpayers. 


******************* 

The Heritage Foundation is a public policy, research, and educational organization 
operating under Section 501(C)(3). It is privately supported, and receives no funds from 
any government at any level, nor does it perform any government or other contract work. 

The Heritage Foundation is the most broadly supported think tank in the United 
States. During 2006, it had more than 283,000 individual, foundation, and corporate 
supporters representing every state in the U.S. Its 2006 income came from the following 
sources: 


Individuals 

64% 

Foundations 

19% 

Corporations 

3% 

Investment Income 

14% 

Publication Sales and Other 

0% 


The top five corporate givers provided The Heritage Foundation with 1.3% of its 
2006 income. The Heritage Foundation’s books are audited annually by the national 
accounting finn of Deloitte & Touche. A list of major donors is available from The 
Heritage Foundation upon request. 

Members of The Heritage Foundation staff testify as individuals discussing their 
own independent research. The views expressed are their own, and do not reflect an 
institutional position for The Heritage Foundation or its board of trustees. 
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Ms. Lofgren. Mr. Rector, all those bells mean that we have 
votes on the floor. And all you have been here since 2:00. Your tes- 
timony has been terriflc. What the Ranking Member and I have 
agreed to is that — there are four of us here — we will limit ourselves 
to 1 minute that includes both our question and the answer. And 
then we will not ask you to wait because it is going to be 40 min- 
utes of voting. 

And so I would just like to ask Dr. Papademetriou, your sugges- 
tion was the first I have heard that if we, looking at a new worker 
provision, as has been discussed by the White House in sum, that 
if there were a temporary program, that there is a need for sta- 
bility. 

I think Mr. Ellison had some questions about sort of creating an 
underclass that you might use some point system to convert or 
allow people who want to apply to convert to a permanent system. 
That is the first I have heard of that. Can you explain any more 
in 25 seconds? 

Mr. Papademetriou. Yes. Suppose that people come and work 
here for 3 years. At the end of those 3 years they could try to be- 
come permanent residents. It would be a point-like system. It c 
give points for some additional education, some greater knowledge 
of the language, of course not breaking the rules, et cetera, et 
cetera. Those people who would want to try to pass that screen and 
become LPRs can do so. 

Ms. Lofgren. My time is expired. I am going ask Mr. King for 
his 1 minute. 

Mr. King. Thank you. Madam Chair. For a lightening round I 
will go directly then to Mr. Rector and ask you a question I am con- 
fident you don’t expect. And that is: Has the open borders lobby re- 
sponded to your study and, if so, how? 

Mr. Rector. No. I think they are very afraid of this type of data. 
I would say that what my findings are are essentially the same 
findings the National Academy of Sciences has had 10 years ago, 
which are low-skill immigrants are a huge burden on the U.S. tax- 
payer. We have tried to bury that piece of information in the de- 
bate. 

Mr. King. In other words, they are ignoring this study rather 
than trying to come up with some alternative numbers? There are 
no other numbers available out there that one could discuss along- 
side these to identify the distinctions between the rationale? 

Mr. Rector. There is no study that I am aware of that shows 
that low-scale immigrants pay more in taxes than they take out in 
benefits. It would be implausible to have such a study; although in 
my study we lay out all hundred equations. Very simply, anyone 
who doesn’t like the way I did the tobacco excise tax can go in and 
do it their way. But the fact of the matter is I think the numbers 
kind of speak for themselves. 

Mr. King. Thank you, Mr. Rector. I ask unanimous consent that 
your study be introduced into the record. 

Ms. Lofgren. Without objection. 

Mr. Berman, 1 minute. 

Mr. Berman. I won’t get into who the open borders lobby is. I 
haven’t met them yet. 
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Taxes versus benefits, Mr. Rector. Where do you put the value — 
one of the reasons income taxes is low is because wages for this 
population is pretty low. Where do you put the value of industries 
that would not be here but for the — ^basically the population of peo- 
ple who hasn’t graduated high school? 

Let’s just take agriculture. How do you value the enhanced value 
of having that part of the economy in perishable fruits and vegeta- 
bles, seasonable agricultural industry, how do you value the costs 
in terms of economic security of not having such an industry in this 
country and having to import all of that? Where does that come 
into your equation? 

Ms. Lofgren. Mr. Berman 

Mr. Berman. Now, there is my minute. 

Ms. Lofgren. I think we are going to have to get the answer in 
writing. 

Mr. Berman. I think this format, unfortunately, because there is 
no alternative, doesn’t lead to an answer. 

Mr. Rector. I would be happy to give you that answer in writ- 
ing, Congressman. 

Ms. Lofgren. I would ask unanimous consent that a letter from 
a number of organizations about this hearing be submitted into the 
record. 

I would thank the witnesses not only for being here, but for your 
written testimony which was excellent, and note that the record is 
open for 5 legislative days. We may send you questions in writing 
that we would ask that you answer as promptly as possible. 

We will have our next hearing on Thursday: The U.S. Economy, 
U.S. Workers, and Immigration Reform. It will be held May 3, as 
I said, at 3 p.m., and this hearing is adjourned. 

[Whereupon, at 5:15 p.m., the Subcommittee was adjourned.] 




APPENDIX 


Material Submitted for the Hearing Record 

Questions submitted to each of the Law Library of Congress witnesses by 
THE Honorable Steve King, Ranking Member, Subcommittee on Immigra- 
tion, Citizenship, Refugees, Border Security, and International Law 


Questions for the Record 

Submitted by Immigration Subcommittee Ranking Member Steve King 
“An Examination of Point Systems as a Method for 
Selecting Immigrants” 

May 1. 2007 


Question for Clare Feikert: 

1 . Regarding the U.K. immigration point system, does the fact that an 
applicant worked in the United Kingdom illegally prior to applying 
through the point system, impact the number of points he/she is 
awarded? Does such action gamer merit or a demerit? 


Question for Stephen Clarke: 

1 . Regarding the Canadian immigration point system, does the fact that 
an applicant worked in Canada illegally prior to applying through the 
point system, impact the niunber of points he/she is awarded? Does 
such action gamer merit or a demerit? 

Question for Lisa White: 

1 . Regarding tire Australian immigration point system, does tire fact that 
an applicant worked in Australia illegally prior to applying through 
the point system, impact the number of points he/she is awarded? 
Does such action garner merit or a demerit? 

2. Please answer the same question regarding New Zealand’s 
immigration point system. 


( 133 ) 
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Memorandum accompanying answers to post-hearing questions posed by the 
Honorable Steve King, Ranking Member, Subcommittee on Immigration, 
Citizenship, Refugees, Border Security, and International Law, received 
from Rubens Medina, Law Librarian of Congress 


‘n 


THE LIS5ASY OF CONGEESS 
VAsaiK£^iS,.ixc. 20540 


> kn lE,'>v i.EGAI RrSE.'LRCH 


Jime27,:C07' 
LL File No- 2{)07-0-n‘'2.i, 


% 


TO: The Honorable /-ce Lofgren, Chairvyoniaa 

Subcommittse on Immigration/Cilizenship, Refugees. f3order Security and 
Intemationai Lav»- 
Conmiitlee on the Judiciary 
United Slates House of Representatives 


Aiientidn: Eenjamtn Siaub 

FROM:' Rubens Medina 

Law Librarian of Congress 

SUBJECT;. Add.itional Question from Subeomminee Members Regarding rmmigration Testimony for 
Australia, Canada, New Zealand and linited FCiiigdom 



in. supplement 10 testimony before the above-entitled Suhcontmiltee, and in Tes|>onsc to yom; 
specific question of May .25, 2007. please :find attached responses for Austraiia, Canada. New Zealarid, 
and United Kingdom from Stephen Clarke, Clare. Feikert and Lisa White, Uie Foreign Law Specialists 
who tef?tified at the May ! , 2007 hearing. 

if you have any questions concerning die iafettnation contained in ibis report on Canada or 
Untfed Kingdom, pkase contact Mr. Kersi ShmfFofiie Assistant Dti'ector of Legal Research for the 
Western lav\ Ulvi.sion, by' telephone at (202} 707-7850 or by ennaif at kshr.'ri^k>c.g.o v. If you have 
question- voncerniitg the information on Australia or New Zealand, please contact Dr. Bryan Bachner, the 
Assisi ant Director of Legal Research for theEastefn Law Division, by telephone at (202) 707-9825 or by 
ema’l d' hb^-Liaivic go% II has been our pleasure .to assist you, and we hope that this informaiion will be 
hesptuL 

The Law Libra,r>' of Confess is the legal research aitii of the UTS. Congress. Congres.sionai 
vo-kload pc-rmiung. ihe Law Library' also serves. the legal research needs of the other branche.s of tfie 
• ■ iHNV^;T«u iciit aou lenders reference service to -^e. general public;- Should you need .further assistance 
with any otn>.. "la'tcj peitaining to iatemational, comparative, or foreiga.law, please contact the Director 
oflega’ Hc'^ca.'ch K email ar Jaty^doe.gov or by fax at (202) 609-9264. 
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Answers to post-hearing questions posed by the Honorable Steve King, 
Ranking Member, Subcommittee on Immigration, Citizenship, Refugees, 
Border Security, and International Law, received from Rubens Medina, 
Law Librarian of Congress 


2007-04023 


law library of congress 

AUSTRALIA 

Migration - testimony - additional question 


Q: If an immigrant is currcnth- in the countn' illegally and applies for the Skilled Worker Visa by tlie 

points system in that coimtr\% arc points given under tlic system or arc the}’ taken a\^’ay for being in the 
coniiti}’ illegally? 


A: There are eleven different general skilled migration visas divisible into direc categories: independent 
- requiring no sponsorship: Anstralian sponsored - requiring sponsorship b}’ an eligible Australian 
relative; and. state/territor} specific visas that involve nomination or sponsorship by an Australian state or 
territory’.' Of diese tlnee categories tlie independent and the Australian sponsored' are assessed via a 
‘points' system.-' 

Under tlie 'poiiifs system’ each visa has a 'pass mark,' being the number of points neccssar}’ to 
obtain a visa, and a ‘pool mark,’ being the number of points necessai}- to remain in a pool of applicants 
should tliere not be sufficient pass level applicants or should the pass mark be revised. 

An applicant for a skilled worker visa who is seeking a visa under the points system may be 
awarded additional points for Australian work experience;'* this work experience, howe\’cr. must be botli 
in a skilled occupation and obtained legally; that is, tlie applicant must have been working in Australia 
while on a I’alid \’isa and working in compliance witli an}- conditions of that \isa.^ Tliereforc. while an 
applicant would not have points removed for illegal work experience, neither would he or she be awarded 
any points fortlmt work experience. 


Prepared by LisaWliite 
Foreign Law^ Specialist 
June 2007 


' Departnienl of Inauigralion anil Citizenship. Booklet 6: General Skilled Migration. 
iinir/,Wv'\vwiriinv:.D.crTf;a4il!foTT.LVhooklctN'book<:6.ht Tri (last visited June 25. 2(X)7). 

■ That is the Skilled Tiidepeiideiit, Skilled Tiidepeiideiit Reoioiial (iiitiudnced on .Tulv 1 . 20()d ) and the Skilled- 
Aiistralian Sponsored visas. DobDirrell.Lesley.\k>:eIL th r je i ji StteRi h rd j E in ti i FTHEtiEi:ER.\L 
SKii.i.r.oMKiKAnoNC.vir.GOnih.sJlIMIA. Mar 21)06 p i _ri vw Luo Viidi].uhp i 1 , U 

report./index.litiTi (last visited .Time 25, 2007). 

- Migmiion Act 1058 fCth) §§92-96. 

' Clianges to the slulled inigralion program from September 1. 20(.)7 will result in an even greater eniplrasis on skilled 
work e.xperience. See Depurlment of Immigration and Cilizensliip website J ti i w imnu.g.ov;.a,;d'iigJ,laT(gene,mbsk,Ui,w^^^ 
:iiiiiraticn/chotiaes'iiKiex.htin (last visited June 25, 2007). 

^ MigratioiiRegulations 1994 (Ctli)Rcgii]ations2.27C. 136.223B. 
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2007-04023 


LAW LIBRARY OF CONGRESS 
CANADA 

Migration - testimony - additional question 

Q: Regarding the Canadian immigration point system, does the fact that an applicant worked in 

Canada illegally^ prior to applying through the point system impact tlie number of points he/she is 
aw arded? Does such action gamer merit or a demerit? 


A: Canada uses a points system to select skilled workers tor permanent residence. There is no 

provision in tlie law- establishing a system for the deduction of points for persons found to have worked 
illegally in Caiada prior to submitting tlieir application. However, persons who fail to comply witli the 
requirements for obtaining a work pennit are generally pemianently inadmissible, unless they- are granted 
an authorization to return by the Minister of Citizenship and Immigration.' Persons who have not been 
determined to have worked illegally-' in Canada, but who have been given an exclusion order caimot 
reenter Canada for a period of one year,‘ If die exclusion order is based upon misrepresentation, die 
period is increased to two years. ’ Persons who have been deported for any reason arc generally 
permanently' ineligible to reenter Canada unless diey are granted a special authorization to return by die 
Minister of Citizenship and Immigration,'' 


Prepared by Stephen F. Clarke 
Senior Foreign Law' Specialist 
June 2007 


' Timnigratioii and Refugee Protection Act, 2001 SC. c 27, s dl 

■ Immigration and Refugee Protection Regulations, S.O.R. 2 002-227, s. 225(1), as amended. 

■ Id., S. 225(3), as amended. 

‘‘ id.. S. 226(2). 
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2007-04023 


LAW LIBRARY OF CONGRESS 
NEW ZEALAND 


Migration - testimony - additional question 


Q: If an immigrant is currently in the country- illegally and applies for the Skilled Worker Visa by the 

points sy stem in that country, are tlie points given within the system or taleen awav for them for being in 
the country illegally? 


A: Under New Zealand’s Skilled/Business immigration stream the four main categories of pennanent 

visas are:' Skilled Migrant Category - skilled migrants with no requirement of a job offer or current 
employment; Work to Residence - temporary work visa/permit from which holders may apply for 
permanent residence; Residence from Work - applicants currently in New Zealand on a Work to 
Residence pennit who wish to apply for residence; and Employee of Relocating Company, Of all these 
categories, only the Skilled Migrant Category utilizes a 'points system. 

Tliere are two stages to apply for residency under the Skilled Migrant Category. First, tlie 
applicant submits' an Expression of Interest. Applicants must satisfy basic criteria’* and score above a 
minimum points threshold before they may submit an Expression of Interest (EOI) to live and work 
(residency) in New Zealand.' Second. Immigration New Zealand assesses each Expression of Interest to 
decide vvhich applicants will be invited to apply for residence in New Zealand. This assessment is based 
on the number of points obtained by the applicant.'^ 

Points are awarded for (among other things) previous skilled employment and relevant work 
experience,^ including additional points for w^ork experience in New^ Zealand.*' 

Tlius an applicant may obtain points for work experience; points, however, will only- be awarded 
in relation to work experience that w^as lawfully obtained (i.e., in accordance with a valid visa). 


' Tnnnigratioii New Zealand Working in New Zealand, liur’' /ywwwjiriirngiation ^cyt_ii7/irii£ranf/slreamAvork/ (last 
visited .Itine 2a. 21)07 1 . 

■ Timnigration New Zealand; Clannme points on vourF.OI. 

liUp:/Avw_w.iriiii jin ' n /ijistmi'/-' jl yiU,,_ru_g 1 1 1 , ^ ix igp o)iiis''defaiili.h<m('l;isl visited June 25. 

2007). 

■ HOIs arc submitted to Immigration New Zealand. 

' Fg. aged tinder 55 years, he of good health and character and have a reasonable standard of Fnglish. 

Tinmigration New Zealand. How do I aj-iplv .' Available from the Tmmieratioii New Zealand website - see 
11 -I 1 V 11 in 1 1 m I u lUi-i 1 lA wii i v ik sj ij \ i mK I [ul 1 1 1 (list visited Jinie 25. 2007). 

Tnimieration New Zealand website Application Process; Available from the Imniioratioii New Zealand’s website at; 

1 I \ ' 1 nin.-^ ii r_"i t < j u. nil _yua \ \ <i’ ‘ dv j_x_ces'' _r jici t tint (last visited Jiiiie 25. 2007). 

Imiiiigration New Zealand website: claimina points on votir htOl. Available troin the Immigration New Zealand's 
WLbMtL. it tihp v* ■" I niM T itiu’ _ivt i7 I igr_i u -< i ii_\ 1 ml i ii/^m l 1 vl_i g L P' iV / letnly t" m i last 
visited June 2."^. 2UU7 1 . 

* Immigration New Zealand website at: li.tp:,Zulossa)v.imiTLim'nlioii.iiov1.m/ud>l:!:oniiiseleciionci Ufetia.hlni (last visited 
.Iunc25, 201)7) 

^ Iminigration New Zealand, (0 pefu\tionsM.\nu.\l, Apr. 10, 2007. ^SMI1.15 Additional requirements for recognition 
of work experience, available at ht t p:/Avwvv-tiuiinleratioa £ovt.nz;hizis/o pera tioris tnanu8Li n di.:x.han. 
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JMcn Zealand - Migration-additional questions- June 2UU7 The Law Library of Congress -2 

Tlicrcforc an applicant will not have points deducted for illegal work experience but will not be awarded 
points in relation to that work experience. 


Prepared b> Lisa White 
Foreign Law Specialist 
June 2007 
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2007-04023 


LAW LIBRARY OF CONGRESS 
UNITED KINGDOM 

Migration - testimony - additional question 

Q.: Regarding the United Kingdom immigration point s}'stem, does the fact that an applicant 

worked in the United Kingdom illegally prior to applying through the point system impact the 
nmnbcr of points hc/shc is awarded? Docs such action garner merit or a demerit? 


A.: Tliere are no specific provisions in the immigration rules of the United Kingdom under 

the Highly Skilled Migrant Programme that provide for the deduction or addition of points for 
applicants that are illegal!)' working in the UK or that have remained and worked illegal) in the 
UK. 


Individuals that apph' in country^ tor the highly skilled migrant visa should be present 
lawfully in the country- either under the Highly Skilled Migrant Programme or under a visa 
category that allows transfer to the highly skilled migrant status. These categories are currently: 
students, post-graduate doctor or dentist, working holidaymaker', science and engineering 
graduates, international graduates, innovator, or participant in the Fresh Talent: Working in 
Scotland scheme. How-ever, there is no absolute prohibition on individuals that are present in the 
UK under an)’ other statns than those listed above from making an application nnder the Highly 
Skilled Migrant Programme. If this application is successful, an individual must also obtain leave 
to remain and the application is likely to fail. The applicant must then leave the conntiy- and 
make an entr\ clearance application from overseas. Tliat application is also likely to fail, as any 
individual that remained in the UK illegally in tlie past will tv^picall)’ not be granted a further 
entrv clearance. Tlie Immigration Rules provide that entiy clearance to the UK will normalK be 
refiised if the individual has failed in the past “to observe tlie time limit or conditions attached to 
any grant of leave to enter or remain in the United Kingdom. 


Prepared bv Clare Feikert 
Foreign Law Specialist 
June 2007 


’ A pa son aged between 1 7 and 30 inclusive, who has the means to pay for his return jouniey and wlio 
iiiLends only to lake eniploynienL inddenlal Lo a holiday. Innnigralion Rules. ILL. 39.3 ('199d), Pari 4, r. 95. 

‘ M,Part9,r. .320 (11). 
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Questions submitted to each of the Law Library of Congress witnesses by 
THE Honorable Keith Ellison, Member, Subcommittee on Immigration, Citi- 
zenship, Refugees, Border Security, and International Law 


KEITH ELLISON 

Btm District, Minnesota 


1130 Longwobth House Ofrce Building 
Washington, DC 20515 
1202)225-4755 
Fax: (202) 225-4886 



FINANCIAL SERVICES COMMITTEE 
Subcommittee on Financial Institutions 
AND Consumer Credit 
Subcommittee on Housing and 
Community Owobtunity 
Subcommittee on Domestic and 
International Monetary Policy. 
Trade, and Technology 


2100 Plymouth Avenue North 
Minneapolis, MN 55411 
(612) 522-1212 
Fax: (612) 522-9915 


el lison.)iou se.gov 


Congress of the United States 
House of Representatives 


JUDICIARY COMMITTEE 
Subcommittee on Constitution, Civil 
Rights, and Civil Liberties 

SUBCOMMITBE ON IMMIGRATION, CITIZENSHIP, 

Refugees, Border Security, and 


May 7, 2007 

The Honorable Zoe Lofgren 
Chairwoman 

Subcommittee on Immigration, Citizenship, Refugees, Border Security, and International Law 
5 1 7 Cannon House Office Building 

Dear Chairwoman Lofgren: 

I want to thank you for your leadership in guiding our Subcommittee through important hearings 
on comprehensive immigration reform. After the hearing on Tuesday, May 1 on point systems, 

I would like to learn more from our witnesses about intemationaJ experiences with low and 
unskilled immigrant workers. If you see fit, I would like to submit the following questions for 
the record from this hearing: 

Witness Clare Feikert. Foreign Law Specialist. Law Libr^ of Congress 

Please provide any information you can on the unskilled and low-skilled immigration program in 
the United Kingdom. I am particularly interested in whether low and unskilled immigrants are 
afforded workforce protections like a minimum wage and the right to organize. 

Witness Stephen F. Clarke. Senior Forei 2 n Law Specialist, Law Library of Congress 
Please provide any information you can on the unskilled and low-skilled immigration program in 
the Canada. I am particularly interested in whether low and unskilled immigrants are afforded 
workforce protections like a minimum wage and the right to organize. 

Witness Lisa White. Foreign Law Specialist. Law Library of Congress 

Please provide any information you can on the unskilled and low-skilled immigration program in 
the New Zealand. I am particularly interested in whether low and unskilled immigrants are 
afforded workforce protections like a minimum wage and the right to organize. 


Again, I extend my gratitude for your leadership on this Subcommittee. 



KME/als 


PRINTED ON RECYCLEDI 
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Memorandum accompanying answers to post-hearing questions posed by the 
Honorable Keith Ellison, Member, Subcommittee on Immigration, Citizen- 
ship, Refugees, Border Security, and International Law, received from 
Stephen F. Clarke, Senior Foreign Law Specialist, Law Library of Con- 
gress 



THE LIBRARY OF CONGRESS 
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LL File No, 2007-03866/;^,;) 


TO; The Honorable Zoe Lofgren, Chairwoman 

Subcommittee on Immigration, Citizenship, Refugees, Border Security and 

International Law 

Committee on the Judiciary 

United States House of Representatives 

Attention: Benjamin Staub 

FROM; Stephen F. Clarke 

Senior Foreign Law Specialist 

SUBJECT: Additional Questions on Migration Points Systems in Australia, Canada, New Zealand 

and the United Kingdom 


In response to your May 4, 2007, request for supplemental information on questions that were 
raised during the testimony of Stephen F. Clarke, Clare Feikert, and Lisa White before tlw 
Subcommittee on Immigration, Citizenship. Refugees, Border Security and International on May 1. 
2007, we have prepared the attached answers covering Australia, Canada, New Zealand, and the 
United Kingdom. 

If you have any questions concerning this issue, please call me at (202) 707-7121 or email me 
at scia(@loc.EOv . It has been our pleasure to assist you, and we hope that our further responses will be 
helpful. 


The Law Library of Congress is the legal research arm of the U.S. Congress. Congressional 
workload permitting, the Law Library also serves the legal research needs of the other branches of the 
U.S. government and renders reference service to the general public. Should you need further 
assistance with any other matter pertaining to international, comparative, or foreign law, please contact 
the Director of Legal Research by email at law@loc.«ov or by fax at (202) 609-9264. 
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2007-03866 


LAW LIBRARY OF CONGRESS 
AUSTRALIA 

Migration - Use of Points System - Additional Questions 

Executive Summary 

Australia 's temporary workers program focuses on skilled workers sponsored, by 
an employer. Australia's agricultural industry is not experiencing a harvest labor 
shortage: should such a shortage arise, however, it is likely Australia will source labor 
from South Pacific island states. Temporary workers are protected by Australia's 
employment taws, including mtmmum salary and freedom of assoctanon. in some 
instances, sponsored lemporar). workers must be paid at or above the minimum salaries 
published in the government gazette. 


T. Temporary Worker Program 

• What are the types of temporary worker programs? 

Agricultural workers 

Tn 2006 the Australian Senate Employment Workplace Relations, and Education Committee (the 
Committee) reported on the use of temporary- agricultural workers.' The Committee concluded that: 

1 . there is only scant evidence that Australia currently is experiencing an indisputable harvest 
labor shortage. Although the Committee acknowledged that there were instances of losses to 
producers who were unable to har\ cst produce due to labor shortages, it found tliat currently 
backpacker, 'grey nomad.' and local casual labor is sufficient; ’ 

2. the Committee was not prepared to recommend a scheme of contract harv^est labor from the 
Pacific Island states, however, if such a scheme were to be considered it should be limited to 
Pacific Forum Nations and be formalized and regulated to ensure correct minimum wages 
would be paid; and 

3. Australia should now begin developing policy to introduce a contract lian^est labor scheme 
because such a scheme ina} become ncccssaiy- within the next five \cars; and. that should 
such a scheme become necessary , then Australia should consider an arrangement utilizing 
labor from tlie South Pacific. 


General 


' Senate Standing Connnittee on Kinployniait. Workplace kelations. and hducation. Finis pi.ci'ivivs o\ 1 1 ii, inj i l.kI'. or 
THEM J E TL E nf, F R E OlI (jf the P irluinenl oi \UNtrdlii n website, 

\_ \ /in' m ! il_A_ ( iut j t_d!_u nxi' L diL'L 

■ Baclq^ackers or woiimia vacation program parTicipaiits are eiicomaae to undertake agricultural work ui ceitain areas 
wiUuii ALislralia bv bemg rewarded with beina able to applv lor a second w-orkum vacation program visa. See DeparLinenl of 
Ininngration and Citizenship. Working Holiday Visa \ subclass 41 7 1 . Seasonable Work . 

hbi wiy nm f v 'i ii n i i r > v } nr- h A, ay I ~ . n m g i ii 'O ^ 1 1 ’ (last visited May 22. 2007) Information 

about harvest work oppoitunities m reeional Australia can be tound on the Harv'est I rail web site, 
riPb L iri ‘1 rIi ' id (last visitalMay 22. 2U(.)7). 
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Australia does provide temporary work visas for skilled workers, ’ as well as specialist workers 
such as academics^ and medical practitioners.^ Generally such visas must be 'sponsored' b}' the potential 
employer. As visa applicants, cmplovccs must meet liealdi £uid character requirements £uid any other 
visa requirements. "Visas are valid for three months to up to four years. Employees under these visas 
must meet skills requirements, be paid a minimum specified salary.^ and pay Australian taxes. 
Depending on the employee’s country of citizenship her or she may be eligible to use Australia’s 
universal health insurance (Medicare). If the emplov ee is not eligible for Medicare he or she mav' be 
eligible for a tax refund of any Medicare levy paid by the employee.^ Temporary workers are not eligible 
to claim benefits from Australia's social security' system but arc eligible to withdraw money paid into 
their superannuation (retirement) accounts upon permanent deparaire from Australia.'’ In some instmiccs 
visa recipients may apply to remain permanentiv in Australia.' ’ 

Australia has several temporary visas with some or full work rights for specific circumstances 
such as: working vacation program and student visas and employment in specific occupations or sectors 
such as religious workers, domestic workers for diplomatic and senior executives, or entertainers or film 
and television production staff.” 


' The general ealegones are. 1. Sponsored by an Aiislrahan or overseas business (luiown also as Ihe Biisuiess (Loi^ 
Stay) visa or -157 Visa). A state or tcnitoiy govcniincnt may also act as a sponsor but docs not have to fLilfill the sponsor 
obligations. A sponsor must be pre-appro ved as a sponsor. Approval as a sponsor is for two years dvuing which the employer 
may sponsor an agreed number of overseas employees. 2. Employed via a Labour Agreement - an agreement negotiated willi lire 
Australian govcnunait to allow a business or industry association to resolve a labor' shortage via employment of overseas 
worker's through a streaiiilhievl umuigratiou process. 3. Invest Australia Supported Skills Agreement (IASS) - an agreement to 
aUow businesses inaldng a siguilicant investment ui Australia to bring to Australia key managerial or specialist employ ees to 
establish the business in Australia See Departnent of Immigration and Citizenship, IIooki i. r 1 1 ■ Sponsokinc; A ri''MP()K‘VKY 
ovF.rtSFvs F.Y'rT’r.ovF.F., 2007. p. 35, available nnmt .i U’V au/ ai lior5us,'bookii,-i..-;/1 

' The sponsor must be an Australian tertiary education, school, or research institution. Tt is also possible to employ 
educational workers via a Busuicss (Loi^ Slay) visa. Therefore, sponsors and applicants are beuig directed towards Busuiess 
(Long Stay) visas. 

’ See Department of Inmugralion and Citizeiislhp Medical Praclilioner Visa (subclass d22), 
httiv/y'wwwiir.ini aov atv’skiilcd/mcdical-i'if'actitioneTs'incdica! piactitioricrs/iudex htm (last visited May 22, 2007). Tt is also 
possible to employ medical pi'actitioiieis via a Business (Long Stay) visa. Sponsors must be eithei' duect employers from tlie 
health mduslry ; stale or lerritorv' health aulhorilies that need doctors to work inpubhc hospitals or medical practices; deputismg 
services and locnin agencies that need doctors to work for private practices; in regional areas where there is a shortage of doctoi's, 
communilv bodies such as a local council, coininunily organisalions, regional health organisations or regional medical centres. 

^ Bor academic vhsas labor market testing is not required where tlie position is for less tliaii twelve mouths, is for senior 
acadenuc/resetirch staff, or, is part of a Labour Agreement. See Department of Iimnigralionand Citizenship. Educational Visa 
(subclass 41 8), lutp /A’.ww.imini.eov au/skilled/'skihed-wot'kcrri/cv/lsbouranarket litm (last visited May 22, 2()()7). 

Currently the niinmimn gross annual salary', based on a 38 hour week, is S57.300 for ml'omuilion technology 
professions and S41 ,850 for all other gazetted occupations. See Gazette Notice TMTvtl 06/0.36 MINIMUM SAT, ARY T,LVLT,S 
AND OCCUIAI'IONS t'DR I'HH BUSINESS LONU S TAY VISA, available at littp:/A\ww.iimm.gov.atVslalled/skilled- 
W'orkers/sbs/occupalions.pdf 

^ Hmiiloyees from a counti'y with no recipiocal healtli care an'angements with Australia are not entitled to Medicare 
and therefore may seek an exauptiou from the Medicate levy in thcii' financial year income tax return. Employees from a 
couiitn' with reciprocal healthcare airaneements with Anstialia are eligible tor some Medicare and tlius are not exempt from the 
Medicare lew. See Department oi Inmugnilion and C itizenship website, hi I. l '': /.■ w w 'w .mii.n'L. go v . a insj-, il levl skiL ed- 
w' orke!'>>»shsdiow'-tiic-visa-woT k s.hLiii ( last visited Mav 22. 2U07 1. 

Dep mmeni ol Iimnizr iiioii and c ilizenship B iletII Sr i ri i te c r ee e eihl YEE.2007,p. 
35. available at nrt[i .’Avww.inum.goy ou/auhirms/'hooklcts/lj M_pdf. 

'' See Emplover Sponsored Workers - Temporarv Visas available Irom Ihe Dep;irlmenL ol Iimnigralion and 
Citizeii'ship web'ite 0 ’ in ' \ > i/ mIV i I d d tk> ■■ v s. yph him (last \ iMhd Mav 22 2(10"’ i 

" .See Department ot Iinimuration and Citizenship. F.v rSi iia. i no 47 Ti'Vipok.vkv Ri.sini.Noi'. . Department of 
hninigiation md C itizendiip web'ite i ^ h i j ( h.itsM x i in _e i aicn ntm ihst visited May 

22.20071 
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Work rights are not granted automatically for student visas; it is possible, however, to have 
limited work rights attached to a student visa.*'" Students under the age of eighteen may be accompanied 
by a guardian; guardituis, however, arc not eligible to work while in Australia.*^ 

The working vacation program allow s young tourists to have an extended vacation in Australia by 
supplementing their travel funds with employment. *■* Working vacation visas are only av^ailable to 
nationals from countries with reciprocal arrangements for Australian nationals.'^ 

• What is the rate of entry of temporary workers? 

As of June 30, 2006 diere were in Australia a total of 171,502 temporary residents, (that is, 
working vacation program entrants, long term temporary- business entrants, and other persons intending to 
work or reside temporarily in Australia).*'’ 

Between 2005 and 2006 Australia issued 11 1,973 working vacation program visas and 71,150 
business long-stay visas (visas that permit entry^ and residence for up to four years applicable to skilled 
overseas emplovccs for companies operating in Australia and for personnel from offshore companies 
intending to establish a branch in Australia).**^ 

• Is there a set minimum wage for temporary workers? 

There are minimum skill and salary requirements for business long-stay visas.*** Visa holders 
must be paid the higher of either the statutory- minimum established by immigration law or that 
established by Australian employment law'S. As of May 3, 2006 the minimum salary w as $41,850 AUD 
(and $57,300 for those visas holders working in infomiation technology-).*'* 


'■ Dcparlnicnt of Immigration and Citizenship. Fact Sheet No. 50: Ov'erseas Studexts in Austtlvlia. 
hrtir/Avv.vv immi aov mi/niciiia;4m:t-shcct^:''50sriidcius htm . (last visited May 22, 2007) 

” Student Guardian Visa. 

there are two proerams: Workuia Holidav ri 02 rainand Work and Holiday Ihogram. Depaitmeiit of Inumgration 
and L ilizenship F tSheetN 40 V RkiN H lk i Ft CtTluime. see liai::,^'\v\w-v.miiTii.;rov.a.i'iiieiiiayf;!ei- 
^ects.'-J'Avnm.lirm: and Department ot Tmmieration and Citizenship, F\c-rSiih'i:rNo. 49A' 'Wcikk vnoTToi iinv PkocmcMMi:. 

h> t ' ' liUt’ii kiA c VII - h ta ' ti- > 4-J 1 iio n ti i The lattei' progiam requires appUcaiits to liave professional 
qnaliticatioiis i last visited Mav 22. 20o7 ). 

' Australia htis reeiproeid uirangenients witli: the United Kmgdonn Canada, the Netherhinds, Japan, Republie of 
Ireland, Republic of Korea, Malta, Germany, Denmark, Sweden, Norway, thcTTong Kong Special Administrative Region 
(HKSAR) of the People's Republic of China, Fiidand. the Republic of Cyprus. France, Italy, Belgiiun, I'aiwan, Hstoiiiaas well as 
Irtin. Thailaml. Chile, Turkey tiiid Btinglailesh. Appllccinls Ifoin Iran. Thailand, Chile, Turkey and Bangladesh must liave 
professional qualifications. 

' ” Deparlnienl of IimnigraLion tiiid Citizenship. Tempor-VRY Entr-\nts dj Aijstr.\ll\ Data, Quarterly REntiRT 
2005-2006, available ar Department of Immigration and Citizenship website, ww 7 vy,,vxjin,ci>Y,an/luediaAtatistic 
in.t'o/ te mn-ijitrai'its/t emoi 'es.i-ihn . 

* Depaitmeiit of Inunigration and Multicultural Affaiis (now the Depaitmeiit of Iimnigration and Citizenship), 

Perm Ti t Fl i.i It c ii> r tl A fe T' 20(H-200( p haihthh .irlhe Depiiitnienl oi Iimnigration and t itizenslilp 

webme '* ''’V' 2 ’_!i, 1 1 Ov .uhra’i - yublnjtjy s sCh i yO _t n-^pil 

'' Minunum solar, recjuirements tire specilied m !i Gazette Notice tmd must be btised on a thirtv -eight-hour week 
cxcludma overtime and anv other allowances Tn some eircLimslances emplovcrs located in a rural or regional area inuv apply for 
a reduced skill or salaiv threshold. See I Jqiaitmeiit ot Immigration and Citizenship. BooKi.iti 11: SpunsoiiiNU .a i l■.MPOl<.Al<Y 
O' I k I .A inn 11 2 oir pp 14-1-' a^ath1hie al ’^iWr ' w aiir.i :o\ u il ll- r . -iD' ‘ ' 

' ‘ I )eiiaitinent ot Iniinigration and Multicultural Attans (now the Depaitmeiit ot Iniinigiation and Citizenship), 

P( H I II a Fl A In II I I II A n i 200 y-2oO( p "’O Silary leieK ire leiiewcd aniiUilK Department of Immigration 

and Citizenship website Lruilahk t;/ ktcj-; w-”"'. _iuil ■’ i "‘JlUeli j m ' b..s p ipF' _ s2('< ' . (last 

visited Mav 22. 2007 1 . 
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There are criticisms suggesting that systemic failures by the Australian government to monitor 
effectively the use of temporary- worker visas has resulted in workers being paid below market rates in 
contravention of Australian law/'^ 

• Do temporary workers have a statutory right to organize a trade union or 
participate in the trade union? 

Any worker employed within Australia lias the right to join or participate in a trade union. It is 
an obligation on any employer who sponsors an employee as a temporary worker that the employer 
comply with all relevant laws relating to rvorkplace relations and any workplace agreements that are 
applicable to the employ ee, including pennitting employees to join or participate in a trade union.‘'‘ 

Submissions to a current government inquiry into the use of temporary worker visas have 
expressed concerns that some temporary- employees are not being made aware of tlieir rights under 
Australian law,‘^ 

• What are the rights of temporary workers? ie. health benefits, workers’ 
compensation? 

Workers' compensation is implemented at a state level and therefore tlie coverage provided to 
temporary- workers will depend on the law of the state in which the employee is employed. Generally 
temporary- workers will be covered by workers' compensation legislation. In some states illegal 
workers have been found to be eligible to sue to enforce workers' compensation.'^ 

Temporary workers may not be eligible to access all aspects of Medicare. Australia's universal 
health insurance program, Employers who sponsored workers are liable for all costs payable for the 
employee (and family members) payable for trcamicnt in an Australian public hospital (other than those 
expenses covered by insurance or reciprocal health agreements). Depending on their country of 


H. W II LIAMS. 4:* 7- Visa: 1 iil' I \ i i-.knatioxai. Bkiogaol, oi-'i i il, Ri'SL'Rvl' Army oi- I.ahok, Working Papei'iio. 07- 
Ul. teb. 2W1. t.euti'e tor bull hinplovineiit and hquitv. LliuversiCy of Newcastle, Calkgtian. NSW 2308, (irailable at 
ti'l <1_ J" _0_/pui.'- p 2 ^ !■(■’. 1 The Australian Parliament Joint SUindii^ Comimtlcc onMigralion 

has coimncncod an mquiiv into Ki.ioiiiii.i i v Rl.ch,iki-aii-:n'i s anoMoni i'okinc, Hm-okc'i-.mI':'! r am) Ri'.poktino Akkanciiail.nts 
F r lEm RaT. hi IT \i -> Del Ills ol the inqinrv ire ivuikible irom lire Joint Standing CoinmiUee websile, 
h'!j_ > \ vv j]-ih_ Hi K l_Vi thn. (last visited May 22. 2007). 

■' Workplace Relations Act 1 Wo ( vth) t<; 794 1 niduceineiit to cease inenibership in an industrial oigaiiizatioii), 810 
(obicetionablcpiovTsions in industnal agrccincnts and awards i, Schedule 1 § 166 (eligibility to be a member of an employee 
orguniz ilion I \\ Ri t H i E ^ ii 1 1 i i Me ieej Hirh^ tSheet20,2006, available Jroin die AuslralianGovemmenl Office 
ol Workplace Services ( OWS ].availah!e at 

littpsi/Avww.workchoiccs.gov.aivouiplan/pubhcations/htinl/WorkChoiccsandunions.htni. 

Department oflimnigration and Citizensliip. Obligation on Employers, available i'roni Ihe DIAC website. 
http:.-'/vw'b?;rcr.itnmi.flov au''skiurc/ski!!ca-workasv's'iVvobip.atiC!H-cmp!over htm (last visited May 22, 2007) 

See submissions ( such as that by the Human Rights Commission and Equal Oppoitunity Commission) to the 
Austi'alian Paiiiainent Jouit Staiuiing Coimmttee on Migration iiKimrv hi kukm ity uLQuiimviiwi s and mom iorixo, 

EXIF 'F E E IT WE lET ITLI x .FfC N xEt ENT F E TE Ei I E i Ei HE 

VI A !i' I ’M.' 'inin.Ui-. ill ' iT ' x_a]l I n i ilist vmited May 22. 2007). 

^ Workers Conipensalion Acl 1987 iNbW i. W orkplace Iniiin- ManaaenienL and Workers Compensation Act 1998 

(NSW). 

For e.vample. see Auslralia Meal Holdings PL\ Ltd v Ka/i PUI.IS] OSC 225. 24 Jul\ 2(.)03. Oueenslaiid Supreme 
Court permitted the applicant to sue tor workers compensation despite workina illcaallv The text ot the ludamcnt is available at 
the QueeiisLaiid Supreme Comt website hr i> m l i e-i- .j l . i;(i n ' g 1 i )e< i.' ^ i 2.' rd 

hlhl'7A.*l'’ViT;iI!' 2 ‘U ' llij. Mi_ I V ‘k<.r M I i > > rW im _ i lad visilv J Max 22 2007). 

’■ Department of Tmmicration and Citizenship. Temporarv Business (T.ona Stay i- Standard fnisincss Sponsorship 
(Subclass 457), HmployeiOblisations. available from the Dqiaitment ot Immieration and Citizenship website. 
hllp://v’ w vY .ij' i m u.ii o'. . au/skill ‘d ’•il 1_ 1_ >.j. I’mi ilisi visited Mi\ 22 200"') 
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citizenship, some participants in tlie working vacation program will also be covered by reciprocal health 
agreements.'^ 

• Can temporary workers move between employers once in the country? For example 
they are hired to work for Company X but feel they are being mistreated and get a 
job with Company Y, Can they change employers? 

It is possible for temporan- employees to change jobs; tlicy, however, will need to find another 
employer willing to sponsor diem and apply for another temporan' worker visa or apply for an alternative 
visa. In the absence of obtaining another visa the employee will need to make arrangement to leave 
Australia within twent} -eight days of ceasing employment.^'' Working holidav program participants arc 
not required to remain witli one employer or even remain in employment per se. Rather, working 
vacation program participants arc limited to working for a maximum of six months in Australia for each 
employer.'’'^ 

II. General questions 

• What is the general rate of immigration by race? By country? 

During the period 200.v2006 die most conmion nationalities of immigrants were:'^‘ 

• Skills Stream - The United Kingdom (26%); India ( 14%); People’s Republic of 
China (13%); South Africa (4%), Malaysia (4%), Republic of Korea (3%), 

Philippines (3%), Singapore (3%);” 

• Family Stream - The United Kingdom (15%); People’s Republic of China (1 1%); 
India (6%), Philippines (5%), Viet Nam (5%). USA (4%). Tliailand (3%). Lebanon 
(2%). Indonesia (2%). Fiji (2%);’^ 

• Humanitarian stream - Africa (.56%), Middle East and South West Asia (34%), Asia 
and Americas (10%);’"^ 

• If an immigrant is currently in the country illegally and applies for the Skilled 
Worker Visa by the points system in that country, are points given or are they taken 
away for them for being in the country illegally? 

An applicant for a skilled worker visa is assessed via a points system. Under this points system 
the applicant may be awarded additional points for Australian work experience; this work experience. 


Resiclenis olTlepublii; of Ireland New Zealand Unilevl Kii^dom, Sweden, Finland, Norwa>', cind Ihe Nellierlands 
arc aranlcd covcraL'c lor Ihc dardlion ol Ihcir approved visil. Residcnls ol'Malla or Tlaly arc covered for a period of six monlhs 
from date of arrival in Avrstialia. Coverage is of limited sirbsidmed health services for medically neccssarv' treatment. See 
Mediccire Auslralm. Heallli Care lor Visitors to Auslralui. available irom Ihe Medicare Australia website. 
hUp \ V . _u 111. R lyii II j u y >^i_o o as/vUa si, iml. ( last visited Ma\ 22. 2u()7 1 . 

Department ol Tmmuiralion and L iti/enship website site Teinporarv fiLisiness (T.oiil' Slav i - Standard Dusmess 
Spoiisorsbip (Subclass -157) - employee obligations. Id i \_\ _n v ii LL.1 M.>rt_ _b h- u i 

emalovee.hini . (Mav 22, 2007). 

Working Holiday Maka' Visa Options, v _ im L kni, li _ i <’’oi htnihst 

visited May 22, 2007). 

DTMTA, Popui wrioN Flows; Imviioua riox Aspuo is 2005-06 (Coimnomvcalth of Australia) (2007). 

Wi Jiin the SldUs Sireiiin outcomes for Independent Sldlled Visas (i.e.. visas granted less those visas cancelled, 
refused or not taken up) arc UK 24%; India I S%; PRC 1 6%; Malaysia 5%; Singapore 5%; South Africa 3%; Indonesia .3%; 
Republic of Korea 3'/o. and othei'27'yo. DIMIA. PopcLAnou Flows: Lvikucicviiom Aspix.-is 2005-06 (Conuuomvealth of 
Australia) (2007) p. 22 fig. 2-5. 

DIMIA,Popix.\tion Flows: ImmiCtFl-vtion Aspects 2005-06 (ComnionwealUiof Auslialia) (2007) p. 27. fig. 2-13. 
"■' l)IMIA,P()PUI.An()NU.()WS: IMMIGRATION ASPKC IS 2005-06 (Commoiiwealtli of Australia) (2007) p. 35. 


fig. 2-25. 
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however, must be both in a skilled occupation and legal, that is, the applicant must have been working in 
Australia while on a valid visa and working in compliance with any conditions of that visa/' 


Prepared by Lisa White 
Foreign Law Specialist 
May 2007 


MigralioiiRegiilalions 1994 (ClhiRegiJalions 2.27C. 136.223B. 
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Migration - Use of Points System - Additional Questions 

Executive Summary 

The repot! addresses a variety of issues relating to temporary workers in 
Canada. These issues include the types o f temporary worker programs in Canada, what 
rights temporary workers have, and general immigration statistics. 

Introduction 

Tliis report is in response to questions asked dining a hearing on An Excunination of Points 
Systems as a Method for Selecting Immigrants before the U.S. House of Representatives Subcommittee 
on Immigration, Citizenship. Rcfligccs, Border Securit}', and International Law, on May 1, 2007, 


1. Temporary Worker Programs 

Skilled Workers 

Canada admits both skilled and unskilled workers as temporary employees. Admission of bodi 
groups is based upon labor needs. Skilled workers from tlie United States may be able to take advantage 
of Chapter 16 of the North American Free Trade Agreement (NAFTA). Under this Chapter, persons who 
fit into one of sixty professional categories can obtain employment in Canada widiout the Canadian 
employer having to first apply for a labor clearance from the government. Such a clearance requires labor 
authorities to conduct an inquiry as to whether there are any available citizens or pennanent residents in 
Canada who are willing and able to accept the position being offered. Under NAFTA, persons considered 
to be professionals must still obtain work permits, but this process is much less time-consuming w^heii a 
labor certification is not required. 

Appendix 1603 .D.l to NAFTA lists many different types of workers who are eligible to qualify 
as NAFTA professionals. Tlrese professions usually require a baccalaureate degree. Included in the list 
of NAFTA professionals are accountants, architects, foresters, law y ers, librarians, physicians and dentists, 
landscapers, and teachers.' 

Guest Workers 

Canada issues work visas to unskilled, as well as to skilled workers. Many of the unskilled 
employees arc agricultural workers. Canada has a Seasonal Agricultural Workers Program (SAWP) for 
persons who do not qualify as skilled or professional agricultural workers. Under tliis program, Canada 
has signed SAWP agreements with Jamaica, Mexico, Barbados, and Trinidad and Tobago. Under these 
agreements, persons may apply for admission to the program in their home countiy’. Applicants are 
screened by local authorities. Canadian immigration officials issue work pennits to screened workers in 
accordance with Canada’s agricultural needs. The majority of the agricultural workers are admitted in the 
second and third quarters of each year, Guatemala is not a participant in the SAWP program, but an 


* North Aniei'ican Iree Trade Agreement. Appendix 1 603.1 ). I , hUp //wwyyjyajl.ryecjiiejia.org.lAA&iaili^S'lr'dej'e.^. 
;i S'ux' ?'Deuii ]ID- TS riusl visiiedMay .31,2007). 
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increasing number of work pennits has been issued to workers from that country over the past two years. 
Nevertheless, Mexico and Jamaica arc the leading source countries, with fifty'-cight and twenty-nine 
percent of the 2005 SAWP permits issued to citizens of those countries respectively. Tire total number of 
SAWP permits reportedly issued in 2005 was approximately 20,000,’ Government statistics show that in 
2005, the number of foreign workers at skill level C. which includes all seasonal agricultural workers, 
was approximately 45.000,'’ Under the SAWP agreements, consular officials arc allowed to visit housing 
facilities to ensure that they meet Canadian standards. Foreign officials keep records on the return of 
agricultural workers to ensure that the program is not illegally employed by persons who want to remain 
in Canada indefinitely. 

Workers considered to be low-skilled, but not seasonal, employees are usually given permits 
valid for twelve months. The Government has recently allowed for renewals within the country- for 
another twelve months. After two years, a person must return to his or her home country to apply for a 
ne'w w-ork permit, 

On May 1 6, 2007. the Minister of Citizenship and Immigration introduced a bill that would give 
immigration officials the autliority- to deny persons work visas if they believe the applicants may be 
exploited or abused if admitted to Canada."^ Altliough the bill docs not define exploitation or abuse, the 
Department of Citizenship and Immigration has released a statement stating that it is primarily aimed at 
protecting foreign strippers and otlier persons who may become victims of human trafficking. Over tlie 
past year, the Government has been trynng to reduce the number of foreign strippers admitted to Canada, 
most of whom come from Eastern Europe, because of the large number of cases in which women 
admitted for that purpose have been forced into prostitution. However, immigration officials arc 
generally required to issue permits to persons who meet the existing criteria for temporary- workers. The 
proposed changes would give these officials the authority- to deny- permits to persons who may be at risk. 
These changes could also be applied to other businesses that have a history- of exploiting or abusing 
persons. 

TI. Statistics 

In 2005, Canada accepted almost 100,000 temporarv- workers.' The number of temporary- 
workers has been rising over the past ten years as the country-‘s unemployment rate has fallen to a thirty--- 
y car low. Skilled workers slightly outnmnbcrcd unskilled workers. 

TIL Minimum Wages 

In Canada, most employ ees are covered by prov incial minimum wage laws. Federal labor law- 
only applies to employ ees in those few businesses that fall under federal jurisdiction, such as banking and 
aeronautics. The provincial minimum wage laws generally apply to all employ ees, but there are some 
exceptions for students and apprentices. There arc no special rates for temporary workers. Tlic current 
provincial rates vary from a low of CanS7.00 in Alberta to a high of CanS8.00 in British Columbia and 
Ontario.^ 

TIL Union Activities 


Cilizcnslup and Inmii^ralion Canada. Forvign IForker Overview. The Moxetor, JiTlp;-7wjv-^vac.,ec.va7cn^hs^^ 
m oiiitor/i^s -jci 4''ii5-ovci-'oovv.iiT-n j flast visited June 1 , 2007) 

^ Id. 

An Act to Amend the limnigiadou aiidRefuaeelTotectioii Act. Bill C-.^7. 39"' Pail. P' Sess.. h:te:>'Awvv2.oaj l a:c. 
ca/Uo!z>ePuMicuiioi!s/Fubiicai!Oii.asp^':^DoeT.f^2950025&U:ajLi:iee^e&Mi)dgN tlasl visiledMay 31,2007). 

' Cilizenslup and Ininii^ration Canailn. Working Tempomrily in Canada. lr.i~e.-Vv.''-‘. w.cic.ut;.ca/eni’'Libli''pub/i:ic [- <2003 -' 
tcmj>O!-ar.-/01 htn-] (last visited May 29, 2007). 

" 2 C.vnadlvnL.vbotjr Law Reporter, para. 5dl0(C.C.H. Can. 2007). 
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Under federal and provincial labor laws, all employees have the right to join a union/ TTic term 
■‘employee’’ usually docs not co\ cr persons who may be considered to be independent contractors. Many 
temporary- employees fall into this category^ However, there are no statutory- limits on the rights of 
temporary- employees to join a union. There are also no statutory- restrictions on the right of temporary- 
employees to form a union. However, which employees arc considered to be bargaining unit members 
and are thus covered by a collective bargaining agreement is left to be detennined by the collectiA^e 
bargaining process. Employees may be required to be a member of the bargaining unit for a prescribed 
period of time before they are afforded the rights and protections of a collective bargaining agreement. 

TV. Rights of Temporary Workers 

Health Benefits 

Tn Canada, each province operates its own health insurance program. TTiese programs are 
generally similar, but there are some differences in the way they are funded and in their eligibility- 
requirements. Tn Ontario, temporary- workers are eligible for Ontario Healtli Insurance Plan coverage if 
they have work pennits that are valid for at least six months, but there is a three-month waiting period for 
all new residents who have arrived in Ontario from outside Canada. The Government encourages persons 
who have not yet established three months' residence to acquire private healtli insurance.*^ 

Workers’ Compensation 

Employment Insurance is administered by the federal government. At the present time, a new 
entrant to the system must work slightly over twenty -two weeks before being eligible for unemployment 
insurance.' A person whose work pennit has expired is not eligible for emplovmcnt insurance. Payments 
to eligible persons are based upon length of serv-ice, amount of contributions, and occupation. 

V. Changing Jobs 

Because temporary workers are admitted to fill specific jobs offered to them by an employer who 
is unable to find a Canadian citizen or permanent resident who is willing and able to fill the position, they 
gcnerally do not have die right to move between employers once dicy are in the country , unless they fall 
into one of the narrow exempted classes such as certain entertainers. However, persons who wish to 
change jobs while in possession of a work permit can apply for a change in their conditions of 
emplo%-ment. Tlie Department of Citizenship aiid Immigration has posted the appropriate fonn on its web 
site.''* Persons who fail to have their application approved can be ordered to leave the country-. 

VI. Immigration by Country 

Tn 2005. the top source countries for new pcmianent residents were as follows: 

1 . China 

2. India 

3. Philippines 


Canada Labour Code, 1999 S.C. c. 31, s. 16(2)(c)). 

^ Ontario Ministry-' of ITcaltli andT,ong-Temi Care. Health Services in VourComniiinity., ittt!r//VXAv iicaitli got- on ca/ 
eiiansh’Tniblic/Di'o i irani/chip/chicfai] dtiitinl^O (last visited May 30. 2007). 

Service Vanada. ( urrent I ersion ot the Jltnplovnientlrisuiance Act. .Tunc 1 .3. 2006. available of bt'.i2 IJv' '.\'y i scryjee 
ciiiiadrac .', ..n k-i lili »n i i in I 

*" Citizenship and lininitiratioii Canada. Applicalujii lo Change (.'omliliou.s or Extend ) our Slav in (.'anada as a 
Jforker.ain \ v > _ . i -"i Ji a c jiiji e^ eiid-'AOfl-.er . l nfiil (Iasi visited May 30.2007). 



151 


Canada: Migration - Use of Points System - June 2U07 


The Law Library of Congress ■ 4 


4. Pakistan 

5. United States 

6. Colombia 

7. United Kingdom 

8. South Korea 

9. Tran 

10. France 

1 1 , Romania 

12, Sri Lanka 

13, Russia 

14, Taiwan 

15, Hong Kong’^ 

Vll. Applications from Illegal Immigrants 

Canada generally allows only spouses, dependent children, and persons who have presented 
refugee claims to apply for pennanent residence within the country. Tlic Government has been 
considering extending the ability- to apply for adjustments of status to certain students and temporary- 
workers, but has not yet made any legislative changes.'^ 

Persons who are in Canada illegally are not allowed to apply for pemianent residence, A person 
who has overstayed a visa docs not lose points on the points system. However, if he or she has been 
ordered to leave the country, he or she is barred from applying for pennanent residence from outside 
Canada for a period of two years.' ’ 


Prepared by Stephen F. Clarke 
Senior Foreign Law Specialist 
June 2007 


' ' Cilizeiislilp cuiil IiTUTUgrauon CcUiaiLi. Facts and Figures 2005. iiiiu.//‘.'.vv\v.cic.gc.c:!/eiielish.-'p.ib'-':ict>j0C.5/ 
penn nneat/ l.'Z. hUii l (last visited May 21), 2(.)(.)7). 

Information obtained from the Canadian Embassy in Washington, D.C on May 30. 2007. 

” Id. 
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Execn ii ve Summon ' 

New Zealand has lemporary worker programs for both skilled and unskilled 
w'orkers. All employers ofTemporaiy workers must comply with legal obligations to pay 
employees no less than the relevant minimum wage or other contracted industry 
standard: and to provide all vacation and other leave and to comply with any other 
statutory criteria such as occupational health and safety'. Employers of some unskilled 
workers must agree to pay half the return airfare between New Zealand and the 
employee 's country of residence. Some sponsored skilled temporary workers must he 
paid at or above a statutory minimum wage. 


T. Temporary Worker Program 

• What are the types of temporary worker programs? 

New Zealand has several visas that allow skilled employees or skilled applicants with 
employment offers from New Zealand companies to work temporarily within New Zealand. Some of 
these visas permit tlie visa holder to apply for pemiaiieiit residence.’ 

New Zealand is CLirrently implementing a Seasonal Work Pennit (SWP) pilot program that will 
allow persons already within New Zealand to provide labor to horticulture and viticulture industries 
during periods of high seasonal demand. This pilot program will run until September 30. 2007. “■ 

Under the SWP program persons in New Zealand from a visa-free country' or from a country- that 
is not \ isa-free but who are present in New Zealand on a temporary pennit that is \ alid from February 15, 
2007 until the date they nialce tlieir application may apply for a work pemiit. Upon being granted a work 
permit applicants will be able to undertake ‘seasonal work’ (i.e., pLuiting. maiiiLaining, harvesting and 
paeking crops) tor any employer in the horticulture and v iticulture industries in specific areas where a 
shortage has been identified bv tlie Ministry of Social Development. All work pennits will e.vpire on or 
before September 30. 2007. 

From April 2007 New Zealand will implement a Recognised Seasonal Employer (RSE) Policy to 
meet the labor requirements of New Zealand’s horticulture and viticulture industry .^ Under the RSE 
Policy employers who are unable to find domestic workers to undertalce planting, maintenance, 
harvesting, and packing of crops in the horticulture and viticulture industries, mav' apply to be a 
Recognised Seasonal Emplovcr (RSE). As tni RSE an employer may apply to the Department of 
Immigration for an Agreement to Recmit (ATR) under which emplovers may recruit workers from 


* Botli the Work to Residence and the hiiiplovee ot Relocatnia C-oinpanv visa categones pennit applications for 
pennaneni residence S<, m,. ^ ii i _g_ ^iv u -ppi Uill' e_li i 'A j le hjgran j iii (last visited Ma\ 22, 2007) 

andNivvZi .^i r i T itii i ii Si k i i \ i nr i Ni ' 7i .^i ji NZTSlDIo N )V.2005,p. 

■ bee Immigration New Zealand. Seasonal Work Pilot Police. 

■ llj 111 !.’> i' o ;j ' _i „ uit ! I 1 1 U '1 - I c , % . ’I >,n iii^ < _ ^ic^/ciT!p]ov ir.-.d ci:i-ciai\v.o!-keis.\-.haLis;ccui!rcd.% 

w .-. nulc icr&'svvtv i last visited Mav 22. 2007 ). 

■ bee hnmioiatioii New /ealand. Recognised Seasonal hniplovei' Work Policy, 

hny u' i_n, _n iiig'" ejiii" i ’ i (Licl visited Ma\ 22 2007). 
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outside New Zealand'* to work for a short period of time in New Zealand. Such workers must then apply 
(on the basis of their job offer from an RSE) for a visa to enter and work in New Zealand. 

• What is the rate of entry of temporary workers? 

DLiriiig the 2005-2006 fiscal year New Zealand issued labor market tested work pennits to 29.503 
applicants.' The majo^it^■ of these were issued to persons from the United Kingdom (19%) and China 

( 12 %).^ 

New Zealand’s working vacation progrcuii consisted of 36,000 places in 2005-2006 mid will have 
40,000 places in 2006-2007,^ 

The Seasonal Work Pennit (SWT) Pilot program currently has 4,000 places available.^ 

It is proposed that up to 5,000 w^orkers per year will be granted permission to enter and work 
under the Recognised Seasonal Emplov cr Policy.^' 

• Is there a set minimum wage for temporary workers? 

All employers of temporary- workers must comply with their obligations to pay employees no less 
than the relevant minimum wage or other contracted industry- standard; to provide all vacation and other 
leave; and to comply with any other statutory- criteria such as occupational health and safety.’'-' 

Employees under the Recognised Seasonal Employer Policy must have a signed employment 
agreement that specifies a compensation rate for the employee and this rate must be the 'market rate.' i.e.. 
consistent and equivalent to that paid to New Zealand citizen or resident -workers for the same work in the 
same region; and paid in accordance with all rele\'ant New Zealand employment law s (including v acation 
and leave requirements), and be at least at tlie minimum wage.” The employer must also pay half tlie 
return airfare betw'een New Zealand and tlie employee's country- of residence. 


' Generally workers will be drawn from Pacific Island nations unless the employer is able to justify recruitment of 
workers from other areas. See Iumigr-VTIOnNewZe.-vl.vnd OrERATioxsM-vrx'.VL. Apr. 10, 2007*'W08.10.1. nra/7ah/e cr 
http-.-Vv.-wvviinmij-tratioii.'-rov-t.uZ'/NK.'rd.Oiilvi'cs.^iiAi )H[-'iVv --K!-'iiB..-r51^.BrAB-8^nt.'.?H,'rlC.^6t;A/l'‘emr^rar.-i-lnti-v.ix1f In this 
instance Pacific Iskmds means: Federated States of Micronesia, Kiribati, Nauru, PaLau, Papua New Guinea. Republic ofMarsliall 
Islands. Samoa. Solomon Islands, Tonga. Tuvalu and Vanuatu. See KrKrrGR.vTTONNF.w 7.F..\i..\Nri Opervtioxs M.VNtr.v., Apr. 10. 
2007, 1 WGH. 1 0. 1 0, avciikihle at http // \vww'.(iran:e.ration ■•o vt nVNR/rdonlvies/tlAGill-nAVPFhl-l-dn.-^-P.b.a.B- 
8%C:-8oiC7bB/0/leriiDen!T\ii:iircndT 

' This covers work pcnuits to cover skills shoitagcs and includes “General work {lennit, Talent (Accredited 
Employers), LTSST, (I.ong Term Skills Shortage List) . some business policies, machincrv installers, specialist skill areas, 
seasonal work permit jxilicy, and Japanese iuteipretcrs.'' l)i:p.AkTMi';NToi-T..viioR. Mkika i ion Tiu-.nds 20(15/06. 2006 p. 30. 
available cr hi(p://‘.v\vvv.col.goil.n/.'r>i,.blic.'itioiis/Rise.;ircl'i.''iruyriiiioii-i-rei'!d.S;'Iv'lig!UiionTi--3ids-2005-t.i6 odf . 

“ Id. at 28-29. 

' Id at 33. 

' bee Immiai'atiou New /ealand. Seasonal Work Pilot Policy. 

ii ! / ! uui I 'Jt-i _L FU_p%' -■ 1)1 i 'i-'''- UTku'imiteij'itxuar'- workeridv.hatisreduiieiPs 

easoiiajv-lcrs.-’swii.' i last visited Mav 22. 2007 ). 

' bee IntmivraUon New Zealand, hmplovmv Seasoiuil Workers, 
n 1 b, t J _iixau u h_’_i eiu ]< \ ji (I'meitu I’pk n.iaupXRE-wprkeijM'himjii.gnimPx'tdi^^ 

alwits,- ( last visited Mav 22. 2007 1. 

'■ Immigration New Zealand. Gpi-.r.a'i ions M.anl.ai.. April 10. 2007 RW2. RW4, available at: 

I Up I ■ V ’ 1 uui u< i ' ' L ...1 ler-iix) ii ’ j I n \hly1V.2l0'' 

" hniploviiicnt laws include tlie hniplovmcnt Relations Act 2000 Immisration Now/oalaud, Recognised Seasonal 
hmplover Pohev hinplovmeiit Agieaiieuts. avadahk ai 

X V 1 ju ) 5, If ' I ..1 lit rii \ ' In i onpl i-i i^.io_i_Kini/i' s i.s_ rplx u\..,cmpci;yyyxerkc.sAyhiiusre/.puu-M''Ni!5eri 
aiwki sv rs c.T.nijilo v u'.euTayiCo ir.ents litii i . 

See Iniimgration Now /ealand. Roquircnicnts for an Agroanout to Recruit, 

I. Up ! \ w b \ --uiuLuiin ii yiw L II 1 'n m lUiii v 's!reairjemDlov/enpk)\iueiitpioees:.i:s,'eiiipk)‘-ingjei:n.BraTv '■vorkerVvvhalisrec-iLired.'s 
'■'.siai.il ' Nis'”^ iOt uiwji.'^nZ' Ini'-* * I'M visited May 22, 2007). Miniinum wage means the statutorv amount set for adults 
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The Talent (Accredited Employers) Work Policy visa and the Long Term Skills Shortage policy 
visa require the relevant job offer to have a minimum base salary of NZD45T)00.^'^ 

• Do temporary workers have a statutory right to organize a trade union or 
participate in the trade union? 

Under New Zealand law all employees have aright to join or not join a union,'"' 

• What are the rights of temporary workers, i.e., health benefits, workers’ 
compensation? 

Employers employing persons under the Recognised Seasonal Employer Policy must comply 
with all New Zealand statutory health and safet}' obligations.*'’ 

All employees within New Zealand (including temporary- employees) are covered in relation to 
personal injuries under New Zealand’s universal no-sue compensation and rehabilitation insurance 
program."^ Personal injury- includes deatli. physical injuries, some mental injuries and damage (otlierthen 
wear and tear) to prosthetics.*^ 

• Can temporary workers move between employers once in the country? For 
example, if they are hired to work for Company X but feel they are being mistreated 
and get a job with Company Y, can they change employers? 

A work visa mav' be issued witli a condition that the visa holder works solelv in the emplov mcnt 
of a specified employer. In this instance, to change employers the vdsa holder would have to apply for a 
variation in the conditions of his or her visa. 

An employee employed by a Recognised Seasonal Employer Policy employer (RSE) may transfer 
from one RSE to another where his or her employer’s RSE status has been rescinded or where he or she is 
no longer able to work for the initial RSE due to exceptional circumstances (such as crop failure).'^ If die 
employee, however, is unable to find furdicr employment with another RSE then his or her \ isa will be 
revoked and he or she must leave New Zealand. The employee may not apply for any other type of visa 
or for permanent residence. ’* 


11. General Questions 


mider the Mimiiuun Wage Act 1983. 

‘’'Tun k-ii uNi 7i -I -Ni On I .,11 M-n .,1 Api 1 (I 2007, RW2, RW4, oiviAiNe at 
hhi ( jui ( j.'tr TJu I _ina!_ ‘1 3 Hr in 

Einploymcnt Relations Act 2001) iju (dctinition ot cniplovcc); Part .3 (freedom of association); Department of 
Lalxjui l(iumife. 1 1 huoii tact sheet <nail ihk <;/lVr t-tccc ^ . iizmmo ii/ioir.ina prin t . liti rJ. 

' Kinplovinent laws include the Kinplovinenl Relations Act 2000. Immiuration New Zealand, and Recognised 
Seasonal hmplovcr Pohev hmplovmcnt Agreements. 

' iTiTi I < n 11 ^ c I n II Hi !u 1 l_ nil i -tu i< essev'emriovirce leiiin onir' workersAvliaiiii'eciu ii' e’Tseu.sori 

I _h sj r-L iiL ^ I u i (list \iMtcdhLi\ 22 200 - ) 

Injun- Prevention, Rehabilitation, and Compensation Act 2001 TPRC came into force on April I, 2002 and replaced 
the Accidait Insurance Act 1998. Injun' IVevention, Rehabilitation, and Cornpaisation Act 2001, § 339(1 ). I )espite being 
repetiled the Accident Insurance Act 1 998 conlinues to apph' in respect of some personal inj uries. 

I PRC §26 

’’ Lun.i^Ti NNEtZE.L nlOfer-TI' kf'Ni xApi 10, 2007, y3V2.25.1, awdaWt? ar 
!ittfi'-'/V'Vvv3 1 1, 1 n _ovt 'V I o ]v-ation- in lo a' at' 

Li jl 1 W'(t8 U ^ inailahir iiT lii .' )'w ,\ , u ,ji u. ini' i'. numui)l/Liijc,\.iit!n (Iasi visited Mu\ 

2„2I.)07). 

Id atl'WTi8.l5..35 

Id. UI1WG8. 15.25. 
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• What is the general rate of immigration by race? By country? 

Diiring the 2005-2006 fiscal \ear, die primary nationalities of applicants approved for permanent 
residence in New Zealand were as follows: 

• Skillcd/Busincss stream - 37% UK; China 13%; South Africa 11%; South Korea 
6%; India 5%; USA 4%; Fiji 3%; Philippines 3%; Malaysia 2%; Germany 2%; 

• family sponsored - China 18%; UK 18%; India 11%; Fiji 7%; Samoa 5%; South 
Africa 4%; USA 4%; Tonga 3%; Philippines 2%; South Korea 2%; 

• Tntcmational/Humanitarian - Samoa 3 1%; Tonga 12%; Zimbabwe 1 1%; Fiji 9%; 
Myaimiar 7%; Iran 5%; Kiribati 3%; Tuvalu 3%; Congo 2%; Iraq 2%.^' 

• If an immigrant is currently in the country illegally and applies for the Skilled 
Worker Visa by the points system in that country, are points given or taken away 
for them for being in the country illegally? 

Under tlie skilled migrant visas an applicant may obtain points for work experience; a 
requirement of tliis w^ork experience, however, is tliat it was lawfulh' obtained (i.e., in accordance with a 
valid visa).''’ 


III. Injuries to Temporary Workers 

A 2004 study found that in general, "work permit holders tended to be employed in industries 
with a lower incidence of injuries than New' Zealand workers and tliey w^ere less represented in the more 
injury'-pronc industries’’. 


Prepared by Lisa WTiite 
Foreign Law Specialist 
May 2007 


■■ Depaitineiit ol Labor. Mioh-Vuok 1k±:kds20(J.'’/U0.20I.)o p. 47 tia. 'i.l. annlahk' al 
i_j ^ i 1 1._ a 1 1. l U n iL V 1 i_ij_ Ml rr*] i "Ni j t o lT '~ 1 1 2 ) ^ i 

'• IviMiCKA'i ION Ni'Av /I'.Ai AND. Opi'.rai IONS M.amjai . Apr. 10.2007.1 SMIl.lo. Additional requiienieiits for 
ret osziu lion ol work expenente. arlminnzrauon New Zealand 

wcbMlt jvAA 1 nn i i _i di n_ m n ’Un 

Tmmicration Research Proeramme. Ni'.vv7i':vi..-\M5%'oi<kPoi icv; 'Mn'Tixo rvi.i'X i. skii.i. AMii.Aiiouk M'.r.os, Mar. 

2004 p -< (ndikdl vwjn_i_ini \ 117 ' nI i N _ 

i r Arj_'NZ ikT ] i. lu 1 indi il iice n* 
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Migration - Use of Points System - Additional Questions 

Executive Summary 

The report addresses a variety of issues relating to temporary workers in the UK. 

'The.ie issues include the types of temporary worker programs in the UK ^rhat rights 

temporary workers have, and general immigration statistics. 

1. Introduction 

Tliis report is in response to questions asked dining a hearing on An Excunination of Points 
Systems as a Method for Selecting Immigrants before the U.S. House of Representatives Subcommittee 
on Immigration, Citizenship. Rcfligccs, Border Securit}', and International Law, on May 1, 2007, 

Types of Temporary Worker Programs 

Tlicre are a number of schemes that allow individuals to enter the UK temporarily to seek or take 
up employment and require that these individuals return to their home countries upon the completion of 
their time in country . Hovi ever. a significant proportion of these allow applicants to apph to extend tlieir 
stay for additional periods or transfer to otlier visa categories tliat cvenmally culminate in the eligibilib’ to 
apply for pcmiancnt residence and later citizenship. Strictly temporary worker categories that require 
individuals to return to their home countries at the completion of their stay in the UK and provide limited 
or no prospects for transfer into another visa category fall under the following headings: an pair 
placements, working holiday intdccrs. seasonal agricultural workers, tuid the scctors-bascd scheme. 

Working Holiday Makers 

Tire UK operates a scheme in which citizens from certain Commonwealth countries, British 
Dependant Territories citizens. British Overseas citizens, or British Nationals (Overseas), aged between 
seventeen and thirty- years old can enter the UK for a maximum period of two years and engage in 
employment for up to twelve months during this period, without tlic need for a work pennit. ‘ Individuals 
enteruig the UK under this scheme must have enough money to pay for both their outward and return 
journeys; to support themselves without recourse to public funds; and to provide for accommodations and 
living expenses for at least two months after arri\ al in the UK. or one montli if a job has been arranged in 
advance that will pay enough to cover these expenses. Individuals entering under the scheme must not be 
married or in a civil partnership, unless tlieir partner also qualifies to enter the UK under die working 
holiday mtdvcr scheme, nor ha\ c any children that will be ov er the age of five years old at any point 
during tlieir stay in tlie UK as a woridng holiday nialver. Any ty pe of employment is pemiitted under the 
scheme, with the exception of engaging in business or providing serv ices as a professional sports person. 
Ill the year 2004, 62.400 people entered the UK using working holiday maker visas. Individuals must 
intend to leave the UK at the end of the two-year period, although dicy may be able to extend their stay by 
transferring to an employment-based category as an iimovator, highly skilled migrant, or work pennit 
employee, if tlie occupation is on a designated shortage occupations list.' 


' Iimiugralion Rules, IIC. 39.S *” 9.i, v*. '.‘ ■ .bi-i.Ii OTrieoir ice.^‘.H.LiL/];n ’. !i:KlD(.vlie\.-';n~ajii:ruiuj:iijies/D;L~~ N (last 

visited May 29, 2007). 

- M. IT 95-100. 
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Seasonal Agricultural Workers 

A temporar.' worker scheme, known as the Seasonal Agricultural Workers Scheme (SAWS), 
allows individuals from outside the European Economic Area (EEA) that are overthe age of eighteen and 
students in full time education to enter the UK to perform low-skilled seasonal agricultural work, such as 
planting and gathering crops or on-farm processing and packing of crops, for up to six months and are 
also provided with accommodation during this time/ Individuals may enter the UK multiple times under 
this scheme, provided that they return to their home country- for a minimum of three months between each 
entiy-. Individuals entering under this scheme do not need to obtain a work permit, but must obtain 
appropriate entry- clearance before arriving in the UK. For the year 2007, the number of individuals 
allowed to enter the UK under the SAWS is 16,250. with fort}- percent of these places being allocated to 
Romanian and Bulgarimi nationals in miticipation of a complete move to solely limiting the scheme to 
those nationals in 2008."' This scheme is am by the Elome Office tlirough operators that are responsible 
for placing individuals on farms and for informing the workers of their "immigration status and the 
consequences of overstaying,'’^ 

Au Pairs 

Individuals witliout partners or dependents between the ages of sei'enteen and twenty-seven from 
certain countries that are able to maintain themselves without recourse to public funds or accommodations 
may enter the UK for a period of up to two years to take up a placement as an au pair, Au pair 
placements in the UK are to aid nationals from certain countries in learning tlie English language and to 
permit tliem to study in return for an allowance and up to five hours help around the hosts' home five 
days a week." 


Sectors-Based Scheme 

Tlie scctors-based scheme (SBS) provides UK employers in the food processing and hospitality- 
sectors the opportunity to apply for work pennits for nationals from Romania and Bulgaria to enter the 
UK for up to twelve montlis. to take low-skilled work in the food manufacturing industry^^ In order to 
enter under the UK. applicants must be aged between eighteen and thir^-, be able to maintain themselves 
without recourse to public funds, hold a \ alid work pennit issued under tlic seheme by tlie Home Office, 
intend to leave the UK at the end of their employment, and be capable of assuming the employment 
specified in the work permit.^ 


IT. Rate of Entry for Temporary Workers 


" 7d.. IT 104 -109. 

Home Uilue < Kihiiil hit' iiiiciti'’ii -iboin y -Ifl S ± u iJe-i m 1. ik 1 - H I ! - uLTN/ 

Ikui M it ■'1 ’U L ilOii i i « i i'_!_ miiO’!!' h s i diet mmIhI M i\ 2'J 

Home Uilice. InlormaPon abourrhe t^easonal Aznculmral Workers Scheme. hkp:,'/^v, v, wgrkufiniilhi ik s; s • J 
w- ni i. n'i u T T n I li i i i tiiL il'~ii i y \ j ninl ilast nsitcd Mav 29. 2(«)7) 

InuTUii ilion Rules H t T*1 SS-94 i j. v 1 1 oi le iL^L-L- '*11 s u ipHu \/ a_i i-i l.» Iji i'’yiiori4 
visited Mav 29. 2ui)7 1 . 

Secioi's Daseii bcheme for Lcnv-t^hlleii hli^mnts. Feb. 20U7. available n il i //• ■' a u l , e; _ 
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The following table provides the rate of entry- for strictly temporary workers in the UK,’ 


Type of Temporary Employment 

Total Number Granted Entry in 2005 

Au Pairs 

2.360 

Workins Holiday Malccrs 

56.600 

Seasonal Aaricultural Workers 

13.000 (quota based) 

Sectors-Based Scheme 

3.500 (quota based). 


111. Minimum Wage 

Employees that ordinarily work in the UK under a contract of employment and that are not of 
compulsory school age (sixteen years old) arc eligible for the national minimum wage, which is currently 
set at £5.35 (approximately USSIO) per hour.''' This provision is broad and encompasses a variety-' of 
workers, including agency workers and foreign workers working in the UK, ” The provisions specifically 
exclude individuals under the age of twenty -six that participate in apprenticeships or schemes provided by 
the government and workers that reside in the family home of the employer and are treated as family 
members through tlic provision of accommodation, meals, and sharing of tasks and leisure activities.'^ 
The Secretary- of State has modified the provisions of the National Minimum Wage Act 1999 to lower the 
minimum wage applicable to individuals between the ages of sixteen and eighteen and those behveen tlie 
ages of eighteen and twenty-two. The current rate for these individuals is £3,30 (approximately USS6) or 
£4.45 (approximately USS9) per hour, respectively.*^ 

Agricultural workers are also covered by the Agricultural Wages Order, which sets rates of pay 
that may be higher than the national minimum wage. Currently, workers aged sixteen and over arc paid 
based on a six-tier structure on an hourly basis: basic trainees earn £5,35 (approximately USSIO); 
standard workers earn £5.74 (approximately USS 1 0.50); lead w^orkers earn £6.3 1 (approximately USS 1 2); 
craft workers earn £6,77 (approximately USS12.50); supervisory-' grade workers earn £7,18 
(approximately US$14); fann management workers earn £7,75 (approximately US$15),'‘* TTic Secretary- 
of State has the autliority^ to make regulations to exclude certain classes of individuals specified in tlie 
National Minimum Wage Act 1999 from entitlement to the minimum wage or may make regulations to 
modifi' the hourly rate for these classes of people. Currently, the Secretary of State may exclude from the 
pro-visions of tlie Act individuals under tlie age of twenty-six or indi-viduals over the age of twenty-six 
who are within the first six months of employment for a new^ employer; those participating in a scheme in 
which shelter is provided in return for work; a scheme in which training, work experience, or temporary- 
work is provided; a scheme in which assistance in the seeking or obtaining of work is provided; or a 
scheme where the person is attending a course of higher education and must work for the experience.'^ 
There have yet to be regulations made underthese provisions. 


Tuble buseil upon inlomiciiion oonuimed in: Home Office, Control of iK-aiiGR-vTiON St.-\tistic s 2005, 2006, Cm. 
6904 Tabic 2.2. vv.oirida]-docjn'ioi)is.i!ov.uycloc;ui!ciHA-T-i6 9 /690-'l''6 9 Q4.ixl l’. 

Nalioiuil Minimum Wage Acl 1998. c. 39, § h National Miuiinum Wage RegiJalions 1999/584 (as amended). 

" National Minimum Wage Act 1 998. c. 39, § 54; .vee further House of Coninions Libraiy-, NatUnuil Muiimimi li'age. 
( 1999). Research Paper 99/18. 

National Mininnmi Wage Act 1 998, c. 39 §157. 

” Id, c. 39, § 1. Nalioinil Mininuan WageRegulalions 1999/584 (as amended). 

*■* Agricultural Wages Order 2006 (Aiiiciidmcnt) (Number I ). avuilable at bttji:/Avvv;\;^lefra.gCjv.iy/farin/ 
'.vo rkijm/auu-aae s/pd iyawoOO-ainend.'c ^lL This order provides extensiv e inlonruition related to vacalion lime and rights of 
agi'icultuial workers and is made by the Aericulttual Wages Board luider powers aranted to it in the Aaricultural Waaes Act 
1948, c. 11 & 12 Geo. 6. c. 47. 

National Minimum Wage Act 1 998. c. 39. § 3. as aiiiaided by the National Mininnim Wage Regulations 1 999. SI 


1999/584. 
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IV. Right to Unionize 

In the UK, a trade union is defined as an 

organi/,alion (wlicllicr Icinporarj or pcnnancnl) which consisis wholly or mainly of workers ... 
whose principal purposes include tlie regulation of relations between workers . . . and employers or 
employers' assoeiations; or which consists wholly or raainly of constituent or affiliated 
organi/aiions which rulfill (he [above condilionj (or iheinselves consisi wholly or mainly of 
constiment or irEfiliatcd organizations wliich fulfill those conditions), or representath es of such 
conslilueni or affiliated organi/aiions, and whose principal purposes include Ihe regulation of 
relations between workers and employers or between w'orkeis and employers’ associations, or tlie 
regulation of relations bciw cen its coiisiiUiciil or aflilialcd organizatious.’'' 

The right to unionize is currently governed by the Trade Union and Labour Relations 
(Consolidation) Act 1992. supplemented by a Code of Practice. This Act does not provide any 
restrictions on temporary workers organizing a trade union and provides a statutory^ regime in which 
employers of twenty-one or more workers, or those who have averaged tw^enty-one or more workers in 
the thirteen weeks preceding the week of the application, can be required to recognize such unions.*^ The 
Secretary of State can make an order tliat must be approved by Parliament to vary the provisions that are 
required forthe recognition of atrade union.'*' 

V. Right to Membership in a Union 

At common law, with the exception of the police, all workers arc free to form and join trade 
unions. The right not to be excluded"''’ from a trade union has been present in various fomis since the 
1970s, witli the adoption of the hidustrial Relations Act 1971. Membersliip of and in trade unions is 
typically governed by the individual unions’ rule books, wLich must comply with provisions of the Trade 
Union and Labour Relations (Consolidation) Act 1992 (as amended)."' The right not to be excluded from 
a trade union is currently governed by sections 174-177 of that Act 1. Tlicsc sections provide that rni 
individual cannot be excluded from membership in the trade union unless: 

• He does not satisfy an enforceable requirement contained in the ailes of the union; 

• He does not qualify tor membership of the union by reason of the union operating only in a 
particular part of Great Britain; 

• He is no longer employed by the employer for which die trade union is organized to regulate 
labor relations; or 

• TTic exclusion is entirely' attributable to conduct that is not protected within the terms of the Act."" 
Conduct for which an individual c^ be c.xcludcd from a trade union includes participation in the 
activities of a political party 


Trade Union cUiclLciboiir Reliilions (Consoliiiilion) Act 1992,c. 52, § 1. 

' M c. 52, § 70 & sch. A1 (as amended). The process lor ihe slaliilory recognition of trade unions is lengthy and 
complex. FAplanalory notes to the amending Act (the F,mplo\ incnt Relations Act 1999. c 2(> arc available a[ 
htti>:''/'vo A' w.opsi. 20 v.nk.‘'acW e! i 1 999/99ea 26- a.hcm (last visited May 29. 2007). 

Trade Union and Labour Relations (Consolidation) Act 1992. e. 52. § 70 and sell. Al,14 (as amended). 

UiLLiAX M orris akd Iiriothy Archer. Collective L.aeotjrL.aw. 2000. 1 3.2. 

F.xcludcd is defined as where "an individiiars application for mcinhcrship of a trade union is neither granted nor 
rejected before the end of tlie peiiod within which it might reasonably liave been expected to be granted if it w'as to be granted . . . 
shall be treated as lia\ mg been exeluiled Irom die union." TradeUnion and Labour Relations (Consolklalion) Act 1992. e. 52, § 
177(2Xa). 


-- Id-, e. 52. § 174(2). 
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Furtliermore, membership in a trade union can lawfiilly be restricted by one or more of the 
following criteria: 

• employment in a specific trade, industry- or profession; 

• an occupadonal description, including grade, level, or category of appointment; and 

• possession of specified trade, industrial, or professional qualifications or work expericnce.^^ 

VI. Changing Employers 

Tlic rules governing changes in employer depend upon the type of temporary employment the 
individuals entered the UK to uiidertalve. Working holiday malvers are not tied to any one employer and 
may cliange jobs, prov ided tliey meet tlie requirements of die scheme and contractual obligations, at any 
point. Individuals in the UK under the SAWS arc placed in tlicir positions by operators acting on behalf 
of the Home Office and may only change employers with the agreement of the operator.^'^ If there is no 
work available at the original farm where the individual has been placed, he may be transferred to another 
fami witliiiithe scheme.’" Under the au pair scheme, a change of employer is permitted provided the new 
employment continues to meet the requirements of the scheme.^® 

Under die SBS, individualss can change employers if anotlier employer applies to the Border and 
Immigration Agency for permission to employ them within the same industry for which they first entered 
the UK and if they show tliat they meet the requirements for a work pennit, e.g. that there are no suitable 
individuals already present in die UK for tlie position.'^ If the work pennit change of employ ment is 
approved, the individual must then apply to vary their leave to remain to cover the change of 
employment. The twelvemonth period for which the individual was granted entry into the UK is not 
altered by any change in employment. 

VII. Rights of Temporary Workers 

There are aiiumber of employment rights protections tliat apply to all workers, such as protection 
against unfair discrimination; the right to join a union; the right to a safe working environment; tuid limits 
set bv' law on the time that individuals can work - currently the limite is forty -eight hours a week 
averaged over seventeen weeks (twenty-six v\ eeks if working on a tami), unless an alternative agreement 
in writing notes anything to the contrary^*^ 

Health and safety legislation extends to all workers, encompassing migrant workers whether or 
not they are legally present in tlie UK. and places a duty on employers to protect tlieir employees’ health, 
safety, and welfare at work.’’^ The government’s Health and Safety Executive has provided guidance on 
good practice for employers to follow m ensuring these duties are met. Tlie advice states that employers 
must: 


• inform all employees of any risks to their health and safety- at work; 


Id. i;. 52. § 17^(3). 

Inforvialion about the Sttasonal Agricultural IVorkers ’ Scheme, supra note 5. 

- Home Ollicc. Immiitratioti Sationalin' Directorau’s Instructions. 2UU4. ch. 4. 3. *’2. kttp.A'vw w.uiJ. 
c ' i4 -i 1 n tV ^i[ir^i4 . t ' 7 oJ*’- i i.. =i >ii iv (k^t visikd Mav 2'-' 

lloni'iOllK'i Inf nnuiti'in Ab ’lit ill Pairs ' I'j, \ [i'- i - ’ 'L >w 'k 

c'.v'hoiiK'nfi I. I. il l _ ‘ _ I 1 ' 111 I n litm1 ikst vi'.ikd Mn 2*' 2()U“) 

‘ Home (Jlliee: Border anil Iimnimalion Agenev. ff orkPemins. 2U(.l7. iikp..','w\v'.v m u.hoi ii eoiiicc .i! 0‘, .Li/ 
63 53/1 1 40 I L '' iiklii 1? t-iUj \l^lted^lJ\ 2‘' 2(Ki‘') 

The Working Time Directive 1 998, ST 1 998/1 833. 

Heallli cind Safely al Workelc. Ael 1974, c. 37. 
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• provide information, instruction and training to employees that is needed to ensure safe working 
practices: 

• ensure that all safety signs in tlie workplace can be understood; 

• ensure that employees can speak widi and understand an experienced supers ison 

• ensure any equipment used is suitable aiid in proper working order; 

• provide employees with free protective equipment or clothing; 

• provide access to emergency first aid; 

• ensure there are adequate toilet and washing facilities and clean drinldng water; and 

• keep a log of any injuries, ill health, or dangerous occurrences and report tliem to the 
government’s Healtli and Safety Executive. 

Employers in the UK are required to obtain Employers’ Liability Compulsory Insurance of at 
least £5 million (approximately USSIO million) and display a certificate of this insurance. ’' Tliis 
insurance covers indhdduals that have entered into tvork under a contract of service with an employer; 
applies whether tlie contract is express, implied, oral, or in writing; and covers employers against costs 
when a worker is injured or becomes ill at w'ork. Regulations were made under the Employers’ Liability 
(Compulsory insurance) Act 1969 to include within tlie ambit of tlie provisions of tlie Act employees tliat 
arc not ordinarily resident in the UK, but who have been present for fourteen days in the course of 
employment. 

Medical treatment in the UK is provided free of charge to residents through the National Health 
Ser\ ice. Certain forms of treamient, including any thing administered in an Emergency Room or similar 
walk-in treatment center, are provided free of charge no matter where an individual’s residence ordinarily 
is. Tlie decision whether an individual is to be charged for full medical treatment in the UK rests with tlie 
hospital trust pro\ idiiig tlic treatment; howc\ cr, a number of exemptions exist for certain groups of people 
who, altliOLigli not iiomially resident in the UK, are entitled to hospital treatment free of charge through 
the National Healtli Service.’' This includes individuals employed in the UK by an employer wfio is 
based or registered in the UK.'’’* 

For individuals covered under the National Healtli Service, medical insurance in tlie UK normally 
coiners treatment at private medical facilities. The Home Office notes that the matter of medical insurance 
is one between employer and employee, with the employer being able to require that an employee talve 
out insurance as a condition of taking a position. Specific guidance from tlie Home Office to Operators of 
the SAWS notes tliat the participants in the scheme camiot be required to take out insurance tlirougli 
Operators. Hovsever, many Operators offer non-mandatory healtli insurance schemes on a costs-only 
basis that participants can join.’” 

VIIT. General Rate of Immigration By Country 

In 200.7, 11,800,000 people were admitted to the UK for all purposes, including short term 
visitors. The top ten countries represented were: 


’ TTcallh and Sal'clv Excculivc, IVorkifig in the UK from Overseas. Mav 2007, available at iT rL:) Hwww hsc 
Sr>LJk4_LL_X ' -t i O.ndf . 

Employers’ Liability (Compulsory Insurance) Act 1969, c. 57. 

llie Employers' Liability (Compulsoiy Insurance) Regulations 1998, SI 1998/257.S. 

National TTcalth Sendee (Charges to Overseas 'Visitors) Regulations 1 989. ST 1 989/506, 1 4. 

Deparlmenl ol Heallli, Overseas Visitors, }i(lti:// v v\vi\.dli.cu\' uk.'eivT’oiic\':!j'i<.l!;ak1aiiee/I i 'iiemaiion ;il/ 
e ibV- TOT 0 74^79 (Iasi visited Mav 31 . 2007) 

TTomc Ottiee. The Seasonal Agricultural Workers ’ Scheme, Repent, on the Outcomes of the Consultation on the 
Revised Bu.sme.ss and tmunciul Arrangements, 1 5.4.2, ]itL}:i/wyyw'..i.ndlionieoftlce.^ovutyLy)53AA;>3.;J,'7/LVyJosed 
cp_i'uUilji iys^_o( u 1 iju (last visited May .30,2007). 
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Nation^'^ 

Total Number Admitted 

USA 

3.880.000 

Australia 

1.010.000 

Canada 

901.000 

India 

687.000 

Japan 

563.000 

Soiitli Africa 

452.000 

New Zealand 

291.000 

Nincria 

266.000 

China 

252.000 

Pakistan 

229.000 


In 2005. 51,200 iiidividLials were permitted entry into the UK for work pemiit employment for 
over twelve months (excluding EEA nationals). The top ten nations represented were: 


Nation^^ 

Total Number Admitted 

India 

15.000 

USA 

5.570 

Philippines 

2.800 

South Africa 

2.800 

Australia 

2.650 

Bangladesh 

2.290 

China 

1.940 

Indonesia 

1.770 

Paldstan 

1.530 

Romania 

1 .220 


In 2005. 40.300 individuals were permitted entry into the UK for work pemiit employment for 
less than twelve months (excluding EEA nationals). The top ten nations represented were: 


Nation’*’ 

Total Number Admitted 

USA 

13.700 

India 

6.360 

Russia 

2.540 

Australia 

1.600 

Chile 

1.540 

South Africa 

1.180 

Ukrauie 

980 

Bulgaria 

970 

Japan 

765 

Brazil 

580 


Tn 2005. 179.120 individuals were granted settlement in the UK, The top ten nations represented 

were: 


I Nation 


Total Number Granted Settlement 


the figiu'es were exti'actai from Home Office. Control OFL-iKnoRATiON: St.atistics UK. 2006. Cm. 600^1. 
Id. 

” Id 




163 


United Kingdom: Migriition - Use of Points System - May 2007 The Law Library of Congress - 8 


India 

16,720 

Philippines 

14,710 

Parts of Asia 

13,315 

South Africa 

9,385 

Pakistan 

9,185 

Somalia 

8.255 

Serbia and Montenegro (former 
Yimoslavia) 

6,805 

Parts of Africa 

5,600 

Sri Lanka 

5,475 

Turkex 

5,330 


IX. Illegal Immigrants Applying in Country for the Highly Skilled Migrant Programme 

Individuals that apply in countn’ for the highly skilled migrant visa must be present lawfully in 
the countn , either under the Highly Skilled Migrant Programme or under a visa category- that allows 
transfer to the highly skilled migrant status. These categories are currently: students; post-graduate doctor 
or dentists; working holiday makers; science and engineering graduates scheme members; international 
graduates scheme members; iimo\ ators; or participants in the Fresh Talent: Working in Scotland scheme. 
Tlius, any one diat is not lawfully present in the country under one of tliese categories and applies to stay- 
under the Highly Skilled Migrant Programme will be refused."*" 

Prepared by Clare Feikert 
Foreign Law Specialist 
May 2007 


Id. 

■*'’ Immigration Rules, H.C. 395 1* 1 35l-l35N-htr,'):/7\w.w. bia.liOTneotTice.2ov.uk/[a\vandno!icv 
/~j nm ::; u, ik)iini!as.'iiaii4 (Iasi visited May 29. 2007). 
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Executive Summary 

Each year, families and individuals pay taxes to the government and receive back a wide vanety of sendees and 
benefits. Wdien the benefits and serchces received by one group exceed the taxes paid, a distributional deficit 
occurs, and other groujis must pay for the seredees and benehts of the group in deficit. Each year, government is 
involved in a large-scale transfer of resources between different social groups. 

Til is paper provides a fiscal distribution analysis of households headed by [.x'rsons wiiboui a high school diploma. 
The report refers to these households as "low-sldU households.” The analysis measures the total benefits and sendees 
received by these households compared to total taxes paid. The difference between benefits received and taxes paid rep- 
resents the total resources transferred by government on bebalf of ibis group from the rest of society. 

The size and cost of government are far larger than many people imagine . In fiscal year (FY) 2004, tederal, state, 
and local ex]:)en.ditures coinbineti amounted to $3.7.^ trillion. One way to gras]') the size of government more readily 
is to calculate average ex]ienditures per household. In 2004, there were some 1 15 million households (multi-person 
families and single {.x'rsons living alone) in the U.S. Government spending thus averaged S32,706 per household 
across the U.S. population. 

Government expenditures can he divided into six categories. The first four, which can be termed “immediate 
benefits and services,” are: 

• Direct benefits, which include ScK'ial Security Medicare, and a few smaller transfer programs; 

• Means-tested benefits, including cash, food, housing, social sendees, and medical care for poor and 
near poor individuals; 

• Public educational services, which include the governmental cost of primary, secondary, vocational, 
and post-secondary education; 

• Population-based services, which are government services made available to a general community 
including police and fire protection, higinvays. sewers, food safety inspeciion, and parks. 

Two additional spending categories are; 

• Interest and other financial obligations resulting from prior government activity, including interest 
payriients on government debt and other expenditures relating to the cost of governmeni services pro- 
vided in earlier years; and 

• Pure public goods, w-hich include national defense, international affairs and scientific research, and 
some emironmental expenditutes. 

On average, low-skill households receive more governmeni benefits and services iban do other households. In 
FY 2004, low -skill households received $32, 1 38 per household in immediate benefits and sendees (direct benefits, 
means-tested benefits, education, and ]x>]^ulation-based services). If ]mbltc gotxis and the cost ot interest and other 
financial obligations are added, lolai benefits rose to $43,084 per low-skill household. In general, low-skill house- 
holds received about S 10,000 more in governmeni benefits than did the average U.S. household, largely because of 
the higher level of nieans-iesied welfare benefits receis'ed by low-skill households. 

In cemtrast, low-skill households iiay less in taxes than do other households. On average, low-skill households 
paid only $9,689 in taxes in FY 2004. Thus, low-sldll households received at least three dollars in immediate benehts 
and sendees for each dollar m taxes paid. If the costs of public goods and past financial obligations are added, the 
ratio rises to tour to one. 

Stnkingly, low-skill households in FY 2004 liad average earnings of $20,564 per household. Thus, the $32, 138 
per household in government immediate benefits and services received by these households not only exceeded iheir 
taxes paid, l.iui also sul.isianiially exceeded ibeir average household earned income. 

A households net fiscal deficit equals the cost of benefits and services received minus taxes iiaid. It the costs of 
direct and means-tested benefits, education, and population-based services alone are counted, the average low-skill 


1 
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household had a fiscal deficii of $22,449 (expenditures of $32,138 minus $9,689 in taxes). 'I'he average net fiscal 
deficit of a low-skill hdusehold actually exceeded the household’s e.arnings. 

It interest and other financial obligations relating to past gov'errmient actmties are added, the average deficit per 
household rose to 527,301. In addition, the average low-sldll household was a free lider with respect to government 
public goods, receiving public goods costing some 56,095 per household for which it paid nothing. 

Receiving, on average, at least 522,449 more in benefits than they pay in la-xes each year, low-skill households 
impose substantial long-iemi costs on the U.S. taxpayer. Assuming an average adult life span of 50 years for each 
head of household, the average lifetime costs to the taxpayer will be $1.1 million lor each low'-skill household for 
immediate benefits received minus all taxes paid. It the cost of interest and other financial obligations is added, the 
average lifetime cost rises to $1.3 million per low'-skdl household. 

In 2004, there w-ere 17.7 million low’-skiU households. With an average net fiscal deficit of $22,449 per house- 
hold, the total annual fiscal deficit (total benefits received minus total taxes ixiid) for all of these households equaled 
5397 billion (ihe deficii of $22,449 [xr household times 17.7 million households), i'his sum includes direct and 
means-iesied l.ienefiis, e.ducaiion, and populaiion-based services. If ihe low-skill households’ share, of inieresi and 
other financial obligations for past activities is added, their total annual fiscal deficit rises to $483 billion. Over the 
next ten years the. total cost of low-skill households to the taxpayer (immediate benefits minus taxes paid) is likely 
10 be at least 3,9 trillion dollars. This number would go up significantly if changes in immigration j;.X)licy lead to sub- 
stantial increases in the number of low-skill immigrants entering the country and receiving services. 

Politically feasible changes in gtwemmem policy will hav’e little effect for decades on the. level of fiscal deficit 
generated by most low-skill households. For example, to make die av^erage low-skill household fiscally neutral (taxes 
paid equaling immediate benefits received and the approinriate share of interest on government debt), it w'ould be 
necessary to eliminate Social Security, Medicare, all 60 means-tested aid programs and cut the cost of public edu- 
cation in half. It seems certain that, on average, lovv-skill households will generate deep fiscal deficits for the. fore- 
seeable future. Policies that reduce the future numlier of high school dropouts and other policies affecting future 
generations could reduce long-tenn costs. 

Policies that would expand Medicaid and oilier eniidenients will increase the size of future deficits of low-skill 
households at the margin, On the other hand, polity changes that curtailed medical inflation could reduce costs at 
the niarginin future, years. Polities which would halt the growth of out-of-wedlock childbearing or increase, real edu- 
cational attainments of future generations could also limit the growth of future deficits somewhat. However, these 
policy changes would be dwarfed by any alteration in immigration policy that w'ould substantially increase the future 
inflow of low-skill immigrants; such a policy would dramatically increase the future fiscal burden to taxpayers. 

— Rt)hcrt Rector is Senior Resei7?-eh fethnv in Domestic Policy Studies and Christine Kim is a Policy Analyst in Domestic 
Policy Studies at The Herilagc Foundation. Shanea Watkins, Ph.D., is Policy Analyst in Empiricai Studies in the Center for 
Ddia Analysis at The Heritage Paumhiion. 


2 


169 


The Heritage Foundation 
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Introduction 

Each year, ianiilies and individuals pay taxes to die government and receive back a wide variety ot semces and 
benefits. A fiscal deficit occurs when the lienefits and services received by one group exceed the taxes paid. When 
such a deficit occurs, other groups must pay for the services and benefits of the group in deficit. Each year, govern- 
ment is involved in a large-scale, transfer of resources between different social groups. 

Fiscal distributicDn analysis measures the distribution of total government benehts and taxes in society. It iito- 
\hdes an assessment ol the magnitude ol government transfers between groups. This jiaper jirovides a fiscal distri- 
buiion analysis of households headed by persons wilhoul a high school diploma. It measures ihe total benefits and 
setvhces received by this group and the total taxes paid. The difference between benefits received and taxes paid rep- 
resents the total resources transferred by government on belialf of this group from the rest ot society. 

The first step in an analysis of the disiribution of benefits and taxes is to count accurately the cost of all benefits 
and services provided by the government. The size and cost of government is far larger than many people imagine. 
In fiscal year (FY) 2004, the expenditures of the federal government were S2.3 irillion. In the same year, expendi- 
tures of state, and local govemnientswere $1.45 irilhon. The combined value of federal, state, and local expenditures 
in PY 2004 was $3,75 trillion.' 

The sum of 53.75 trillion is so large that ii is difficult to comprehend. One way to grasp the size of government 
more readily is to calculate average exjxinditures per lionsehold. In 2004, there were stune 115 million households 
in the U.S.'^ (This figure includes multi-person families and single iiersons liWng alone.) The average cost ot govern- 
ment spending thus amounted to 5.32,706 iier household across the U.S. population.^ 

Tlie $3.75 trillion in government ex].xtndiiiire is not free but must lx*, paid for by taxing or borrowing economic 
resources from Americans or by boiTowing from abroad. In general, government ex]:)enditures are funded by taxes 
and fees. In FY 2004, federal taxes amounted to $1.82 tnllion. State and local taxes and related revenues amounted 
to $1.6 trillion.^ Togeiber, federal, stale, and local taxes amounted to S3.43 trillion, At. $3,43 trillion, taxes and 
related revenues came to 91 percent of the S3. 75 irillion in expenditures. The gap between taxes and spending was 
financed b)' government borrowing. 

Types of Government Expenditure 

Once the full cost of government benefits and services has been detcmiined, the next step in the analysis of 
the distribution of benefits and taxes is to determine the beneficiaries of specific government programs. Some pro- 
grams, such as Social Security, neatly iiarcel out benehts to specific individuals. With i^tograms such as these, it 
is relatively easy to deierniine the identity of the beneficiar>' and the cost of the benefit provided. A[ the opposite 
extreme, other government programs (for example, medical research at the National Institutes of Health) do not 
neatly parcel out benehts to individuals. Determining the proper allocation of the benefits ol that t)^e ol prc:igTani 
is more diliicult. 


1. Sec- AppendLX Tabk-s A-i, A-2A. A-2B, i-ind A-2C. 

2. This tij^ure includes persons in nursing homes. See Appendix A. 

?>. In measuring ihc dislribulion of benefits and services, this paper will count the value of each benefit and service as ecjual lo the cosi 
borne by ihe taxpayer io deliver ii.. The cost ol any benelii lo ihe taxpayer does not necessarily equal Ihe subjective value i.he beneliciary 
may place upon ihe beneliL F or example, if the food stamp program provides a lamily S-WO per monlh in Itxid slump beneliis, the lam- 
ily ilscll may value the lood slamp.s at more or less iban S400. Similarly; if child receives public education costing $1 0.OiX',' per pupil per 
year, the child's lamily may value those education services subjectively as worih more or less than SI 0,000. WTile the question ol recip- 
ient valuat ion ol government beneliis is an interesting one, this paper is concerned wilh the basic question ol the d i.stribution ol beneliis 
valued according their costs lo taxpayers. 

4. This figure includes property income earned by the government such as the siale of afseLs or interest earned on assets 
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To asceriain rrmsi accuraiely ihe disiribulion of govemmeni laenefiis and services, ihis study begins by dividing 
government expenditures intn six categories; direct benefits; means-tested benefits; educational services; popula- 
tion-based sendees; interest and other financial obligations resulting from prior government activaty; and pure pub- 
lic goods. 

Direct Benefits. Direct beneht ]irograins involve either cash transfers or the jirirchase of siiecihc serxnces for an 
individual. Unlike means-tested iirogmms (described below), direct benefit programs are not limited to low-income 
persons. By farihe largest direct benefit programs are Social Security and Medicare. Other substantial direct benefit 
programs are Unemployment Insurance and Workmen’s Compensation. 

Direct benefit programs involve a fairly transparent transler of economic resources. The benefits are parceled out 
discretely to individuals in the population; both the recipient and the cost of the benefit are relatively easy to deter- 
mine. In the case of Social Security, the cost of the benefit would equal ilie value of the Social Security check plus 
the admimstrativ'e costs involved m delivering the benefit. 

Calculating the cost of Medicare sendees is more complex. Ordinarily, government does not seek to compute the 
partictilarmedical sendees received by an indicddual. Instead, government counts the ct>st of Medicare for an individual 
as equal lo the average per capita cost of Medicare services. ('Ibis numlxvr equals the total cost, of Medicare services 
divided by the total number of recipients.)'’ Oerall, goveimnent sixmt $840 billion on direct benefits in FY 2004. 

Means-Tested Benefits. Means-tested programs are t>q)icaUy termed welfare j^rograms. Unlike direct benefits, 
means-tested programs are available only to households below specific income thresholds. Means-tested welfare 
programs provide cash, food, housing, medical care, and social services to poorand low-income persons, 

The federal government operates over 60 means-tested aid programs.*^ The largest of these are Medicaid: the 
Earned Income Tax Credit (EITC); food siami'is; Siq'iplemental Security Income. (SSI); Section 8 housing; public 
housing; Temporary Assistance to Needy Families (TANF); the school lunch and. breakfast programs; the WIC 
(Women , Infants, and Chi Idren) ntithtion program; and the Social Services Block Grant (SSBG), Many means-tested 
programs, such as SSI and ihe Ql'i'C, provide cash lo recipients. Others, such as public housing or SSBG, pay fi.ir ser- 
vices lhai are provided lo redpienis. 

The value, of Medicaid benefits is usually counted in a manner similar to Medicare benefits. Government does not 
aiiempi lo itemize the Sfae.cific medical services given lo an individual; instead, it computer an average per capita cost 
of sendees to individuals in different Kuieficiary categories such as children, elderly persons, and disabled adults. (The 
average per capita cost for a particular group is deiermined by dividing the total expenditures on the group by the total 
number of beneficiaries in the groti]').) Overall, the U.S. spent $564 billion on means-tested aid in FY 2004, ^ 

Public Education. Government provides primarvp secondary, post-secondarvy and vocational education to individ- 
uals. In most cases, the government pays directly for the cost of educational services provided. In other cases, such as 
the Pell Gram pnigram, the. governmem in effect provides money to an eligible individual vvho then spends it on edu- 
cational services. 

education is the single largest component of stale and local governmem spending, absorbing roughly a iliird of 
all state and local exj;x'ndUureS- The average per pupil cost of public primary and secondary education is now around 
S9,600 per year. Overall, federal, stale, and local governments spent $590 billion on education in FY 2004. 

Population-Based Services. Wliereas direct benefits, means-tested benefits, and education services provide dis- 
crete benelits and services to pariiciilaT individuals, population-based programs generally provide semces tc^ a 
whole grou]*) or community. Poiiulation-based expenditures include iiolice and fire iirotection, courts, parks, sani- 
tation, and food safety and health inspections. .Another important population-based expenditure is transportation, 
especially roads and highways. 


3. Ter example, ihe Census Bureau assigns VTedicare costs in this manner in the C'.urreni Population Survey. 

6. Congressional Research Service. (icLsh OTiii NyTicttsii BtTTc/iis Ptrsrm.s with Rtmtifci fru'-onitr; fiigifcilay RuLs, Rtcipknt and Ucpeniilun. Data, 
rY2002-rY2C04, March 27. 2006. 

7. This spending figure exc ludes nicans-testcd veterans progi'ams and most means-tested education programs. 
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A key feaiure of populaiion-based exf)endilures is that such programs generally need lo expand as ihe populaiion 
of a comm unity expands. (Ihis qualiiy separates them from pure public goods, de.scril.ied liekiw.) Fur example, as ibe 
population of a communit)' increases, the number of police and firemen wall generally need to expand in proportion. 

In its study oi the fiscal costs ol immigration, T/ie Weiv Americars, the National Academy ot Sciences argued that it 
sennce remains fixed while the population increases, aprogram wall become ‘■congested,” and the quality of semce for 
users vvill deierioraie. Thus, ihe N.AS uses the term “congeslible goods” to describe populaiion-based services.^ High- 
ways are an obvious example of ibis point. In general, the cost of population-based services can lie allocated according 
to an indmduafs estimated utilization of the sendee or at a flat per capita cost across the relevant population. 

A sub-categoiy ol po]:)ulation-based sendees is goa^emment administrative supixnt functions such as tax collec- 
tions and legislative acUviiies. Few taxpayers view lax collection as a governiiieiiL benefit; Lberefore, assigning the 
cost ot this “benefit” appears problematic. 

rhe solution to this dilemma is to conceptualize government acd\dties into two categoiies; primarv' functions 
and secondary funciions. Primary funciions provide benefits directly to the public: they include direct and means- 
tested benefits, education, ordinary population-based serv-ices such as police and parks and pul.ilic goods. By con- 
trast, secondat}^ or support functions do not provdde direct benefits to the public but do provdde necessary stippon 
sendees that enable the government to perform primary functions. For example, no one can receive food stamp ben- 
efits unless the gi.ivernmeni first collects taxes to fund the program. Secondary funciions can thus be considered an 
inherent part of the “cost of production” of primary' functions, and the benefits of sec.ondary support funciions can 
be allocated among the population in proportion to the allocation of benefits from government primary functions. 

Government spent S662 billion on population-based services in FY 2004. Of this amount, some S546 billion 
went for ordinaiy sendees such as police and parks, and SI 16 billion wa-nt for administrative stippon functions. 

Interest and Other Financial Obligations Relating to Past Government Activities. Often, tax revenues 
are insufficieni u.) pay for ihe full cost of govermneni lie.ne-fiis and service.s. In ihai case, government will borrow 
money and accumulate debt, In subsequent years, interest payments must be paid to chose, who lent the government 
money, interest payments for the government debt are in fact partial payments for past government benefits and ser- 
vices that were not fully paid ft.ir ai the lime of delivery--. 

Similarly', go^'emmeni employees deliver sendees to the public: part of the cost of the sendee is paid for imme- 
diately through the ein]7loyee’s salary. But government employees are also compensated by future retirement bene- 
fits. Expenditures of jiublic seaor retirement are thus, to a considerable degree, present iiayments in compensation 
for services delivered in the past. The expeiidirure categoiy “interest and other financial obligations relating to past 
government acuvities” thus includes imeresi and principal payments on government debt and ouilays for govern- 
ment eni]iloyee. retirement. Total government s^iending on these items equaled $468 billion in FY 2004.''^ 

Allocation of the benefiL of this sjxmding is problematic since the benefits were actually delivered in past years, 
but a definite, portion of spending on inieresi and employee retirement was generated by past e.xj;.>endi lures on behalf 
of low-skill households. Broadly conceived, spending on behalf of low-skill households includes not only spending 
tor benefits in the current y'car, but also lagged spending that relates to outlay's on such households in earlier y'ears. 
In this sense , the low-skill households' share of interest and government empkiyee retirement outlay's would be ]no- 
portioiiate to their share ot government expenditures in prior years. Although calculating the low-skill households' 
share of spending in prior years would be very complex, the present analysis approximates this figure by assuming 
that these households' share ot expenditures in prior years is equal to its share ot FY 2004 expenditures. 

An alternative a]iproach to allocating interest and employee retirement costs would emiiloy the distinction between 
govermneni primary and secondary functions described in the priorseclion. If government failed lo pay imeresi on iis 
exisiingdebl, ii would be unable to borrow in the future; benefits would have, to be slashed or laxes raised steeply. Gov- 


8. \'al innal Research CcLincil, The \’tnv /^nu-TTearLS.' EciTnomic, Denwgraphk, and FLsccil Eljecls ol Immt^rcakm iWashingum, D.C.: Kaiional 
.'teademy Rre.ss, 1 997 ), p. .^0.3. 

9. CH ihis I Dial, an eslimaled S67 billion represents the costs ol financial obligations resiilling Irom pasl public goods expendilures. These 
cosrs are enrered in rhe public goods category in Table 1 . 
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ernmeni’s honoring of pasi financial obligations is ihus an essential sec-ondary funciion, a necessary cost of business that 
enables governmeni lo perform its primary' functions. I'he ultimate beneficiaries of this secondary funciion are ihe ben- 
eficianes of the primary' functions that can be continued because government fulfills its debt obligations. The low-skill 
households' share of expenditures on these secondary functions would et^ual their share of benefits from primary' func- 
tion ex]aenditures in FY 2004. Both aptrroaches to allocating costs relating to interest and related financial obligations 
yield the same level of spending on behalf of low-skill households in FY 2004. 

Pure Public Goods. Economic theory distinguishes between ■‘private consumpiion goods” and pure public 
gcKxls. Economist Paul Samuelson is credited with first making this distinction. In his seminal 19 54 paper "The Pure 
Theory' of Public Ex]renditure,’’''' Samuelson defined a pure public good (or what he called in the paper a "collective 
consunijition good”) as a good ivhich all enjoy in common in the sense tliat each Indlridual’s consuni]rtion of such 
a good leads to no subtractions from any other individual’s consumption of that good.” By contrast, a “private 
consumption good” is a good that “can f-ie parceled out among different individuals.” Its use by one person precludes 
or diminishes its use by another, 

A classic exanijiie of a jiure pubfic good is a lighthouse: The fact that one ship perceives the warning beacon does 
not diminish the usefulness of the lighthouse to other ships. Anodier cleat example of a governmental ]rure jrublic good 
would be a future cure for cancer produced by gcwemmem-funded research. The fact that non-taxpa>'ers would benefit 
from this discovery would neither diminish its benefit nor add extra ctists to taxpay'ers. By contrast, an obrious example 
of a private consumption good is a hamburger; When one ]reTson eats it, it cannot be eaten by others. 

Direct benefits, means-iesied benefits, and education services are private consumpiion goods in ibe sense ibai 
use ofa benefit or service by one {.x^rsim precludes or limits the use of that same Ixinefii by oiber. (Two people cannot 
cash the same Social Security check.) Population-based sendees such as parks and highways are often mentioned as 
“public goods,” but they are not pure public goods in the strict sense described above. In most cases, as the number 
of persons using a population-based service (such as highways and parl<s) incretises, either the service must expand 
(at added cost to taxpayers) or the service will become “congested” and its quality will be reduced. Consequently, use 
of population-based sendees such as police and fire tlepartments by non-taxpayers does impose significant extra 
costs on tax]rayers. 

Governmeni pure public goods are rare: they include scientific research, defense, spending on veterans, inter- 
national affairs, and some environmental protection activities such as the preservation of endangered species, Each 
of these functions generally meets the criterion that the benefits received by non-taxpayers do nut result in a loss of 
utility for taxpayers. Government pure public good exi-ienditures on these functions equaled S628 l^illion in FY 
2004. Inieresi paynierits on government debt and related costs resulting from public good spending in previous 
years add an esii mated additional cost of $67 billion, bringing the total publ ic goods cost in EY 2004 to S695 billion. 

Although low -income households that pay little or no tax do benefit from pure public good programs, their gain 
neither adcis costs nor reduces lienefits tor others. Thus, the benefit gleaned by non-taxpayers from these i:)ure public 
good functions does not impose an extra burden on society. However, households that ]oay little or no tax are “free 
riders” on public gnod programs in the sense that they benefit from government activities for which they have not 
paid. (For a further discussion of pure public goods, see Appendix B.) 

Summary; Total Expenditures. As Table 1 shows, overall govemnient spending in FY 2004 came to S3. 75 bil- 
lion, or $32,706 per household across the entire U.S. population. Direct benefits had an average cost of $7,326 per 
household across the whole population, while means-lesled benefits had an average cost of $4,920 per household. 
Education benefits and populaiion-hased serv'ices cost S5, 143 and $5,765, res^ieciively. Interest payments on gov- 
ernriienL debt and other costs relating to past government activities cost $3,495 per household. Pure public good 
expenditures comprised 18,5 percent ol all government spencUng and had an average cost of $6,056 per household. 

A detailed breakdown of expenditures is provhded in Appendix Table A-1 for federal ex]iendltures and Ap]ien- 
dix Tables A-2A, A-2B, and A-2C for state and local expenditurcs. 


1 0. Paul A. Samucli^on. "The Puiv Theoiy of Public Expenditure, " Rer'ieiv of FcoruomkN and -S£ati.stic.s, Vol. 36. No. 4 (1 Q’14y pp. 387— 38'^. 
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Taxes and Revenues 

Tital lavs jrid menurs kv fcdrnl. sur. «iJ kxal gLivrmmrms xnt vnird u> 41 tnlMin in fY .2004, uiih an jvr* 
agr CCS at |itr hxischi'ld aiTossihc f\Tpiiiak«i A drudrJ hvakdo^n d tcdrnri. sur. and kxjl uvs is 

pnnsdrd tn Appctkltv Table A*1 Thr Njgrx fnTfiur emrnaiv was ihr ledrfal VKomr tax. tahikb lusi ihe taxpnyrfs 
StfOH InUkin m 2001. KilltnMnl b)* rrclcral Insurantr GxilnhuUA AlI iFlCA) Uvs. whxh SbSS IxIUin 

froptny tax was the hifgen lortMir peoduerr at the state and lixral levels, isrnrratitig S1IK hillinn. while general 
ules taxes gathered $244 hilliim 

Summary of Estimation Methodology 

This |>apcf veks to esiinuie the itxal cost i4 hetiehts and servwvs revetvrd. and the toul value ol ta.xes paid , by 
luxisehidds headed h>‘ persons wMhtnn a hi^ scho44 diplivna To produev this estimate, cakuhixim wvie per- 
fitmied ivt 50 separate expmduuv categones and 11 tax and rewnue caiegiYnes These calcubuons are explained 
in detail in Appendix A and presented in Appendix Tahtes A*4 and A>5 The present seciuvi wiH hnelly summanse 
the proceduvs used 

Dau on receipt u( dtiect and means-tesied hrnriits we v taken fruen the U S Census bureau's Current FtTpula- 
tioo Survey (CPS) Data cm attendance tn pubbe pnmary and scvividafy schools went also taken from the CPS. stu- 
dents attending puhbw schixil were then as6i|Ened educatkeul cons equal to the average per pupil expenditures in 
thetr suae Public posi-secimdary cducatinei costs wev lalculaied in a similar manner 

Whrtever possible, the cost of popubison-Kised vrxxes was based on the cstinuted uiiliaation of ibe vnxe by 
Icrw -skill househtdds For c.xample. the k«w-skdl hiiuseholds' share of hsghw-a)* expenditures wus assumed to equal 
their share of ga^vlme ctvisumptlon as reponed tn the Bureau of Labor Staustics Consumer Expenditure Survey 
iCEX) When dau cei utiluaiMm of a sereke were not avaiUMe. the estimated iow-slall hivusehivUls’ share of popu- 
latKm-bascd vfxvcs was assumed to equal their share i4 the ueal U.S. fwifubiion 

Ihe share of puhhc goods received b>‘ kyw-skill households was assumed to equal theif share of ihe total U.S. 
popuiatKet Ihe Um -skill hiniseholds share of the cost of inicrcst and exher Ittutkul obli|QJikxts lelating to past gov- 
emmeru activuics was assumed to equd their share of curfenl expenditures on direct and means-lrsied benefits. 
cducatK'n. p^ipulation -based servkes. and puHic goods 
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rcilcrat And suu income toms ytxn i sa is 

cAlcublcd based on dau from the CPS 
rtCA taxes M,m abo cjkiibted (men 
CPS dau and were assumed to tall solely 
on i^offien 

Sales. cAtise. and pnipem’ ur 
menu wne based on vonsumpuan <l«a 
Inim the Consumer Dtpendaurr Surncy 
r-or example, d the CIIX showed that lo»-> 
skill hiiuschulds Avoimted fur 10 pmmi 
oi an lubitu) pnxhia $ak* m tbe U5 . 
those housebclds wenr assumed to pay 10 
peTLimi of all tohaivu eNcase Lun. 

Corporate income taxes wxre 
assumed to he home |unJy hy workers 
and partly by owners: the disinhuikm of 
these taxes was esnmaied aaimlinic to 
the dutnhutson of eantani^ and pmpeny 
income m the CPS 

A fundamefUAl rule m the anj}>'Rs 
was that the rsumaied exprnditunr for 
each prostram for the whole pi>pubiinn 
had to e(|uai actual itmrmmmi ouiUys 
lor that pn^ram Similarly, loul nroenue 
fur each estimated ux had u> npul total romuc from the tax as rtpuned ui fcuvemmcra hudf^ci divumerus 
CPS djca are proMcmaik; in thu respect since ihc>- j^merally underrepon hixh henehts trceived and taxes paid 
Oxtse(|uenily. hoih henefits and tax dau from the CPS had to he adjusted lor untferrepuninit The key assumption 
in this adjusimcnt process was lhai huusehulds headed by persons wrthoul a hi|th school diploma dow-skiU house- 
holds) and the iQcneral population underrepon henefiu and taxes to a simibr dt|;rve iKus. tl food sump hcncfHs 
weir underreported by 10 peneni in the CPS as a whole, then low -skill households were abo assumed to undenr • 
pixt food stamp henefits by 10 percent In the absence of dua su|(j;csim|* that tow-skiil and htf^-sktll hmiscluilds 
underreport at dtficrem rates, this seemed to he a reasonable working assumption 

Costs of Benefits and Serrkrs for Low^SIdU Households. Ihe kxiis of this paper ts the henefiu metvrd 
and uxes paid by households headed h>' persons wuhoui a hifdt scliool diplonu CfliroujelKHii the paper, these 
hiwisehidds art alsi> calkd low-skill househi^ds.) In 2004. there wtrt 17 7 millkm such households in the U S. 
Appendix Table A-4 diows the estimated iocis of i^ntmment henefns and services recentd h>' theK hixiseholds m 
90 separate expenditure catejennes The ttsuhs art summansed m Chans I and 2 

Overall, households headed by persons without a ht|di school dipfoma vor low-skil households) received an 
jnerajQc of ^^Z. 1 )8 per household tn direct benefos. means-tested henefiu. cducJiHet. and fx»puLuion-Kised ser- 
vices m rv 2004 U expenditurrs for inieitsi and taher financul ithlijutions rrUim^ to past t^nvmmem xitvHles are 
added to the count. expendNUfts nse to S36.')ft9 per htnisehold If the cost of puMic f^^xis is added, annual total 
expenditurrs cm henefiu and servKts come to $41,084 per low-skil h*Hisehold 

Chart 2 ipvcs a more deuiled breakdown of the immediate henefiu and scrv'tccs received by low-sktll 
htniseholds Means-tested aid came lo $1 1.UO) per househtdd. while direct henefiu imainly Social Securtiy 
and Medicare) amounted to Sl0.02h Education spcndini; on behalf of these househedds averaged $4.1811 per 
household, while spending on police, fire, and public safety came to Sl.0<h> pet household Transponation 
added another $778, while admmistratice support services cost $1471. Miscellaneous pupulattim-hasedscrvices 
added a final St 408 


Government Expenditures on Households Headed 
by Persons Without a High School Diploirta 
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■CMi» »u 

Taxes Paid by Households Headed by 
Persons Without a High School Diploma 


li IS tmfxtfunt u> note thjit the costs of hmdils ami services outluird m Oust 2 see a c^itnposilc sietsite of sll 
Iuw‘>skil1 househitlds Tl)r>' repeesmt the ueal costs of hrnrltis snJ services nccetvcd hy sli knc-sAull hoosehoUs 
ilinikiJ by the number of such hmisehoftls It isuriliket> ihst any sin|^ hcmsehi^ij would rcveive ihiscxa.t pockaiac 
of hrnrBis. lor exsenpie. tt is rare lor a fumsehold to recenr Social Secwily hmeitts and pranar>' and snundary cdU' 
cation scnices ai the same tune Nonetheless, the (ipires are an ncuraic pimrayal of the {^nerTuneiiul costs of low- 
skill householiU as a grtnip. When ciunhttird wtih smular data on taxes paid they* enable an asseumem of the fiscal 
Slants of such househofds as a thnr impat on ocher taxpayers 

Taxes and Revenues Paid by Low-Skill Households. Appendix Table dctaib the csumaied uecs and 
revenues paid by l«m skill lnHifehcilcb m cjaeg^WKS Ihe resuks arc summanard in Chon ^ As the c han sKtws. 
total federal. iMie. and Icxal taxes pad by* low -skill households came to prr hinuchiild m 20iiM Tederal and 

stale individuat iiK'ome taxes comprised only 20 penem of local taxes paid Instead, taxes tei consumpum and 
empkiyment produced (hr hulk of the tax burden fur km -skall households 

Ihe sinidt brjiyst ux paymem was S2.W per household m rederal InsuracKr Gminbutson Aci (FICA) lax 
l>^'orkcrs were assumed to pay both the emptoyee and emplayrr share of FICA taxes) On axera^. I<iw-skil house- 
bolds pud $I.4A6 in suce and kxal sales and c^msumpHm taxes (hr analysts assumed that a st^^itficjni pmum ol 
property taxes «xi rencat and btismess prcTperties was passed thnxijdi to renters and consumers, this coninbuied to a 



acc»«2 ati} 

Government Expenditures for 
Imntediote Benefrts and Services 
for Households Headed by Persons 
Without a High School Diploma 
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Tf>« fi$<pl Coft pf LcmfSMt HompIiqWs to tl>« ULS. Tpxlxrypr 

SI .171 proprny tax hunkn lor the mvct- 
Jtgf huuarhdkl Tht jrul>'S» 

abu jOdumed tk« 70 pmmt uf caqx> 
rair iiKomr taxes irll on VMwkecs. this 
itminbuied to an S704 eorpiicace 
tax huhktt for km-sldll housrIioUs 
Um-*skill househulib ait (requrm |Mna 
ipants tn suic lourncs. «»ilh an rstinuird 
avrotjQc iWfiKast <4 S6Kr> tn lotkt)' litk- 
PIS per hottfthoU in 2004 

Balance of Taxes and BencRts. On 
aN'cra^. Um'Skill htiusehidds recrrttd 
S32J1B per bousrHold in imnwdiaie 
|{ovrminrn4 henrfits and Knxes in rV 
2004. iiKludmx tliftci hmdHs. means* 
tested benrlxs. esitaaiion. and popula- 
tam hased Krvtces Tout henelns rose 
to S41.0M if pubbe |^x 1 ds and the con 
ci irtierrn and «xher fiturwial obliisa- 
ttom anr added 

By ctmuan. low-skill households 
paid only SO.MN in taxes. Thus, low- 
skdt Hou5rh«4ds itieivtd at lean three 
d(4iars in hetiefiis and services (or eix h 
d«4lann taxes paul IfihccoasclpuMK 
jt^wds and past financial riNipiMms are 
added, the ratio rtses to four lo one 

Sinkm^y. as Chan 4 shows, km- 
skilf hiniKholds in TV 2004 had averaicr 
caminiES o( $20,564 per household, 
thus, the axrraite cost of (eoctmmeni 
heneitts and services reerned by these 
households not only exceeded the taxes 
paid by these hmtschokls. Kui suhstan- 
ttaily exceeded the avtraDr earned 
income of these huusrhotik 

Net Annual Fiscal Dcficii. Ihc net 
fiscal defun ol a household eqtuls the 
cos ol benefits and srrvKts itcened 
minus taxes fwid As Chan 5 dtows. if 
the c«>sts ol direct and means-iesied 
benrliis, education, and ptipulauon* 
based services alone were counted, the 
Mvtnff low-skili household had a fis- 
cal deficit of $22.44U (expenditures of 
$T2.ITH minus S^.btW in uxes) The 
net fiKal deficit of (he meraiee low -skill 
hoiiseh44d xtually exceeded the household's camin|9 If interest and ixher ftruincul iddigMions relaunf* to past 
giwemmeiu aciivuies were added as well, ihe avera^ deheu per household ruse lo $27,101 
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Dropout Households Receive More Than Three 
Dollars in BeneHts for Every Dollar Paid in Taxes 
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In aJttaknn. thr avrraj^r Icm 'ddfl hiHiKhttUl was a 
Itct ntScr wtih ncspixt to jtin’cmmcnt puhUt (Ciwds. 
rrvci\in|t |tubth. iCAiib ciallng; sumc $6.0^ per hotiac' 

Ktiltl for vi-Hkh it paid nmhmj; 

Net Lifetime Costs. Receiving. c<i 4%era^. at least 
$22.44*) more in benefits than they pay in taxes cath 
year. tcM'Shitl hiKiseholds impose substantial lon^Hrnn 
costs tm the U S. iaxpa>>rr Assuming an avera^ Wyvar 
adult life span foe heads of household, the a^ra^ hte- 
time i.osu to the taxpayer >%ill he $M million for each 
loi* -skiH household, net of any taxes pasd If the costs of 
imerea and «ither finarKul ohliiEanoru are added, the 
averaiQe lifetime coa nses to S 1 1 million per household 

Ajycrcj^e Net Fiscal Coesu. In 2004. there wrrr 177 
mUi»<m low'slult luHisehoUb As shnw-n in Chan 5. ihe 
averajpe net flstal iScktl per household vc:as $22.44*) 

This meatu that the total annual fiscal deficit Uoul ben- 
efits received minus total taxes paid! for all 17 7 million 
lim-skill housrh(4ds to^het etfuafrd $307 hUUon (the 
defkcil of $22,44) per huusch^ times 17 7 mtlhim 
houscholdsl lYus sum includes direct and mearu-iesied hencfiu. educaiutn. and pipubtum -based srnices 

If the lov> -sldtl households' share of interest and other Imancial ohhtCatlom for past activities is added, the total 
annual fiscal deficit of these households ruse to S4f<3 haibnn (.Tver the next ten years, the constant dollar net cost of 
Icm skill households iimmetliaie hrcKfits itcrnvd mmus taxes pad^ is likdy to he ai least S3-9 inlhon. PoIk 7 
chtfij^rs ihM uxHiid expmd eniitlemetu proj^rams such m Medkasd mil itKirase these oosu ai the marypn On the 
ocher hand, chanipcs in immtscration lau that uouM siieraficamly merrase the inflow of km -skill wotkeis and families 
wilt incteasc future pwemment spendin|C dramackiny 

la)vr«Skill Households Compared 
to Other Households. Chart 7 cten 
pares households headed by persims 
without a hts^h school diplama lo 
houseH(4ds headed by persons with a 
hi|(h school diploma or ^ttrr Whereas 
the dmpcnM -headed htnischold pud 
only S*).e»89 in uses in tV 2004. the 
hlither skdl huusehi4ds pud $H.fi29— 
more than three limes as much While 
dropout-headed households received 
from $32,138 to $43,084 m hmellts. 
htich skill houseK(4ds recened less 
$21,320 to $30,810 the diflcrence in 
KtTvcmmeiu henelits was due laritely to 
the i^reater amoum of means-tested aid 
ftcetved hy low-skill househokls 

Households headed by dropouts 
received $22,444 more in immediate 
benefits (Lc , direct and mrans-iesicd 
aid. educauun. and pctpulaiion-hascd 
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services) ihan they paid in taxes. Higher-skill households paid SI3,I09 more in taxes than they received in irnme- 
diaie henenis. 

Externalities of Benefits. It might be argued that certain government bcnehts generate positive externalities; that 
is, they beneiit society at large as well as the immediate beneficiar}’. This is argued most often with respect to education. 

An increase in the skill level of each U.S. w^orker may have a positiw feedback effect that increases the produc- 
tivity and wage of other vvorkers; thus, eveiyxine will gain indirectly as the overall skill level of U.S. workers rises. 

Consequently, it might be argued that all Americans beneht economically from the education of children in low- 
skill families. If so, it might be fuither argued that it is inappropriate to assign the full ]7er pu]:)il costs of education 
to children in low-skill households. But if other households beneiit indirectly from the education of children in low- 
skill families, it is equally true that low-skill families Ijenefit indirectly from the education of children in middle- and 
upper-class families. This is particularly tnie of the education of high-skill workers who will produce future tech- 
nological and managerial innovations that lead to productivity increases. 

Thus, if ii is true ihai the education of children in low-skill homes produces posiiive exiernaliiies that raise the 
incomes of more affluent families, it is equally true that the education of children in more affluent homes will produce 
positive exLernaliLies for low-skill households. Raiher than attempting to map the reciprocal e.Kternalilies of edttauion, 
it appears simpler to assign the full per pupil cost of public education to the child recehhng that education. 

Education as a Social Investment. It is sometimes argued that the costs of public education should be “off the 
books” and should noi be counted toward the fiscal deficits generated by low-skill households. Proponents of ibis 
view contend that publicly financed education for children in low-skill families represents a positive investment for tax- 
payers because it will increase the wages earned and taxes paid by those children as adults, thereby reducing the future 
fiscal drag (benefits in excess of taxes) that their children will impose on scKiety. *• ^ Although this argument obviously 
has considerable merit, two caveats are in order. 

First, even if public education does represent a posiiive investment for taxpayers, the immediate costs of that 
invesiiiieni are real. Wdien children in low-skill families receive public education, other families generally will pay 
the costs of that education and will be forced to forgo their own economic needs and wants to do so. Consequently, 
education costs should remain on the ledger when computing the net transfers between scx:ial grou]:)s. 

Second, the potential returns to public education often appear exaggerated. VVhen a child from a low-er socioeco- 
nomic class receives subsidized public education, three fiscal outcomes are possible.: 

1 . There is no increase in wages, and the child remains in the same deep fiscal deficit as his parents; 

2. The child's income increases, and the magnitude of his fiscal deficit is reduced relative to dial of his 
parents, but the child remains in fiscal deficit when becoming an adult; or 

.3. education raises the child’s income to the point where he becomes a i^ositive fiscal contributor (taxes 
exceed benefits over a lifetime). 

Simplistic accounts of the gains from education often suggest that schooling will enable children from a lower 
socioeconomic standing to readily achieve the third outcome. Given the regressive nature of the distribution of ben- 
eiits and the ]:irogressive nature of taxation, this seems unlikely. On average, an individual must achieve a fairly high 
income lo become a nei fiscal coniribulor. This does not mean that investment in education is unwise. It simply 
means that society should be realistic about its expectations with respect to what education can achieve. 

Conclusion 

Households headed by ]iersoiis without a high school diploma are roughly 15 iiercent of ail U.S. households. 
Overall, these households imiiose a significant fiscal burden on other taxiiayers: The cost of the government benefits 


11. The aicilysis in this papei dees not include fiscal impacts in the second generation, that is, it does not examine the fiscal status of children 
in low-skill hotisehokls once they become adults and begin to live independently Once a minor child in a low-skill hoLisehi.Td becomes an 
adult and moves out of h1s patents’ household, he Is no longer Included In the fiscal cost analysis for the parents' household 
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they consume greaily exceeds ihe laxe^ they pay lo governmeni. Before goverriTneni undenakes lo iransfer even 
more ecunomic resources lo ibese households, it should have a very clear account of the rnagniiude of the economic 
transfers that already occur. 

The substantial net tax burden im loosed by low-skili U.S. households also suggests lessons tor immigration pol- 
icy. Recently proposed immigration legislation would greatly increase the number of poorly educated immigrants 
eniering and living in ihe United Suites.'^ Before this policy is adopted. Congress should examine carefully ihe 
poteniial negative fiscal effects of low-skill immigrant households receiving services. 

Politically teasihle changes in goYemment policy will haw little effect on the level ctl fiscal deficit generated 
by most low-skill households lor decades. Tor example, to make the average low-skill household fiscally neutral 
(taxes paid equaling immediaie benefils received plus interest on governiiieni debtk u wuuld be necessary to 
eliminate Social Security, Medicare, all 60 means-tested aid programs and cut the cost ol public education in hall. 
It seems certain that, on average, low-skill households wall generate deep fiscal deficits tor the foreseeable future. 
Policies that reduce the future number of high school dropouts and other policies affecting future generations could 
reduce long-term cnsis. 

Future government policies that would expand entitlement programs such as Medicaid would increase future 
deficits at the margin. Policies that reduced the out-of-wedlock childbearing rate or wriich increased the real educa- 
tional aiiainmenis and wages of future low-skill workers could reduce deficits somewriai in the long run. 

Changes to immigration policy could have a much larger effect on the fiscal deficits generated by low-skill fam- 
ilies. Policies which would substantially increase the inflow- of low-skill immigrant workers receiving services would 
dramatically increase the fiscal deficits descril-)ed in iliis paper and impose substantial costs on U.S. taxpayers. 

— Robt'N. Rector i>: Se'niar Reiccirch Felltm in Domestic Policy Studies and Christine Kim is tt Policy Anttlysi in Domestic 
Policy Studies ai The Ht’rhcjgc Fou/iduda/'i. SJittneu W(«ki/is. Ph.D., is Policy Analyst in Empirical Studies in ihe Ccriier/or 
Data Analysis at The Herita.^e PouTuhtion. 


12. Robeit Rector. "Senate Inmiigration Bill Would Allow' 100 Million New Legal Immigrants over the Next Twenty Yeitis." Heritage Foun- 
daiion WcPiVhirici No. 1076 May 13, 2006. Roben Rector, “Immigration Numbers: Selling ihe Record Siniighl," Ileriiage Foundalion 
No. 10^7, May 26. 2006. 
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Appendix A 
General Methodology 


Introduction 

This appendix documents the methods used to calculate the spending and tax figures presented in the paper, 
I'h rough out, the term “low-skill households” is used as a synonym for households headed by persons vviihoui a high 
school degree. 


Data Sources 

Data on federal expenditures vvere lahen from Historical Tables, Budget of the LlnUedSlales Govei nineni. Fiscal Yeai- 
2006. Data on federal taxes and revenues vvere taken from Analyliccd Perspectives, Budget of the Uniicd Stales Cov- 
emmeni riscal Year 2006.^^ 

State and local aggregate expenditures and I'evenue data were taken troni the U.S. Bureau ot Census survey of 
government finances and employment.^-’ .Added information on state and local spending categories was taken from 
U.S, Census Bureau. Federal Shhe and hKal Covemments: 1992 Covemment Fwance and Employnunt Classification 
Manual. 

Detailed information on rneans-iesied sj;>ending was taken from Congressional Research Service, Cash and Non- 
cash DcruiUs for Persons with Limiied Income: EligibilUy Rules, Recipient and. Expenditure Data. FY2002-FY2004. This 
report provides importani information on state and local means-iesied expcndiuires from states’ and localilles’ own 
financial resources as distinct from ex-i:)endiiures funded by federal grants in aid.^^ 

Data on Medicaid expenditures for differcni recipient categories were taken from the Medicaid Statisiical Infor- 
mation System (MSIS) as published in Medicare &• Medicaid Slaiislkal. Supplement, 2006.^^ Data on the distribution 
of benefits and distribution of some taxes were taken from tlie. U.S. Census Bureau’s Current Population Survey 
(CPS) ot March 2005 (which covers the year 2004).^^ Additional data on public school attendance were taken trom 
the October 2004 Current Population Survey.^'^ Data on household ex|-)enditures were taken from the Bureau of Labor 
Statistics Consumer Expenditure Surv-ey (CEX) for 2004."^' 

Data on Medicaid expenditures in institutional long-term care facilities were taken from Medicare & Medicaid 
Siatistical Supplerncnl, 2006.^^ Data on the education levels of elderly persons in institutional long-tenn care, facilities 
w’ere taken from the National Long Term Care Survey (NLTCS). Data on the number of individuals residing in 
nursing homes in the average riiornh and the number ofMedicaid recipients in nursing homes were, taken from the 


13, Office of Mamgemen: and the Budget. Hisiciical Tables, Budget of the United States Government, Fiscal Ywr 2006. 

14. Office of Mamgemem and the Budget, yinu.'yticdl Perspoctivos, Budget of t/je United itcites Giavernment. Fiscal Year 2006. pp. 299-313. 

lf>. See \v>viv,cenitii.gct7go\'i/eitiniafe/d40dus5.1_i.hlml. 

16. See hup://fip2. ccrjsus.gov/goWclass/classJull.pd/. 

17. Congresbiomil Research Seivice. Cush cind Noncash Benefits /or Pejsons ivith Limited Income; Efigihi/ity Rules, Recipient and EKfenditme Data, 
ty2C02-FY20P4, March 27 2006. 

18. U.S. Dcparlmenl oi Heallh and Human Services. Centers lor Medicare and Medicaid Services, Mrdnurc O-'Mcciiraid Shuislna’ Suppirmnit. 
Medicaid Tahka 14.1-14.27. 2(X)6. This survey covers 2003. 

19. Ihe anal)<is^ used an eleclronic vereji.'n of ihe March Cl’S data from the Kalional Bureau of tconomic Rcseaivli. See 
ips.htinf. 

20. ihe analysis used an eleclronic version of ihe Oclober Cl’S clala from ihe Xaliotial Bureau of bci.'nonik Research. Se'e H’H’iv.nh:rt))y7d;ita/ 
ips.htmf. 

21 . 1,1. S. Deparimeni of Labor, U.S. Bureau of labor Stalislics, Coasunier rbfi’enditure in 2004. Rcporl '-)92. April 2006. 

22. 1,1. S. Deparimeni ol ITeallh and ITuman Services, CTeniers for Medicare and Medicaid Servnees, Medicare & Meduxad .Stathru'.ai Supple- 
incnl. Medicaid Tables 14.1-14.27. 2006. 

2.5. Duke Universily and \'al lonal Insuiules of Health, Naiional Insiilule on Aging, Naiional lang Term Care Survey. 1 999 Public Use Daia 
Piles Mai I oral Dong Term Care Siudy (Kl.TCS), 1999 public use daiasel. Produced and disiribuied by line Duke Universily Cenier lor 
Demographic Siudies \*.ilh landing from ihe Naiional InsUluie on Aging under Grant No. U01-AG00719S. The NLTCS is a naiionally 
represenraTive sample of individuals ages h.'i years and older in long-tcnii care facilities. 


14 



181 


The Heritage Foundation 


2004 National Nursing Horne Survey (NNH5). Data on ihe number of individuals in other types of institutions were 
taken from Census 2000 Summary File 1/^ 

Count of Households. The Current Population Sur\^ey (CPS) reports some 113.15 million households in theU.S. 
in 2004. In addition, in the average month in 2004. some 1.6.5 million persons resided in long-term care lacilities.^'’ 

I'hese long-term care residents were not included in the population reponed in the CPS; however, because these 
individuals are ihe beneficiaries of a substantial share of Medicaid expenditure, it is important that they he included 
in any accounting of fiscal balances and distribution. Consequently, the i .65 million persons in long-term care facil- 
ities were included in the present analysis; each indmdual in such a facility was counted as a separate household, 
swelling the overall count ot households from 113.15 million to 114.8 million.'^^’ 

Calculating Aggregate Federal, State, and Local Spending. Aggregate federal expenditures at the sub- 
function level were taken from Histmicfi/ Tables. Budget of the United States Qyvcrnment. FY 2007. These data are pre- 
sented m Appendix Table A-T State and local aggregate expenditures were based on data from the U.S. Bureau of 
Census sim'ey of government,^' 

Two modifications were necessaiy to yield an estimate of the overall combined spending for federal, state, and 
local government, rirsi, some S408 billion in state and local s^iending is financed by grants in aid from the federal 
government. Since these funds are counted as federal expenditures, recording them again as siaie and local expen- 
diture would constitute a double count. Consequently, federal grants in aid were deducted from the appropriate cat- 
egories of state and local spending. 

A second mndiRcation involves the tieatment of market-like user fees and charges at the state and local levels. 
These transactions involve direct pa>Tnent of a fee in exchange for a government sendee: for example, payment of an 
entiy fee at a park. User fees are described in the federal budget in the following manner: 

[l]n addition u.) collecting taxes.. .the Federal Governrnem collects income from the public from 
markei-orierued activities and the financing of regulau.iry ex[.>enses. These collections are classified 
as user charges, and they include the sale of postage stamps and electricUy, charges for adiniiiance 
to national parks, premiums for deposit insurance, and proceeds from the sale of assets such as 
rents and royalties for the right to extract oil from the Outer Continental Shelf.^® 

In the federal budget, user fees are not counted as revenue, and the govemmcTit sendees financed user fees 
are not included in the count of government expenditures. As the Office of Management and Budget states: 

[User charges] are subtracted from gross outlays rather than added to taxes on the receipts side of 
ihe budget. The purpose of this ireairneni is to produce budget totals for receipts, outlays, and 
budget authority in terms of the amount of resources allocated governmerually, through colleciive 
political choice, rather than through the market.^® 


24. Dep.^rtment of Ho.iith .^nd Huiii.in Semces, Centers for Disease Control and Prevention, Vation.il Center for Health St-Visrlcs. 2004 
.Naiional N iirsing Home Survey tKNHS). public use files, and U.S. Census Bureau. 2P00 Census Summary Pile iSb i) I’CTib, 

23. In ihe average monlh in 2004. iiboul miHion Individ uak resided in nursing homes; another estimaled i33,00v.' individuals resided 
in L.mg-lerra care insliluUons other Ilian nursing homes. Data on nursing home residents come iri.nn Deparlmenl i.d Health and Human 
Services, Centers for Disease Control and Prevention, National Center for Health Statistics. 2004 National N ursing Home Survey 
tNNHS). public use files. Data on mdividuals in other types of long-term care institutions come from the Bureau of L-ibor Slalislics. 

20. Because individuals in long-term care facilities are not counted in the Cl’S, they are not included in the e.>t|iendilure and revenue alloca- 
lii.ni estimation i.H this analysis except for Medicaid e-xpendilures on insUlulional long-term caie. However, they are included in the 
lolal number ol U.S. households and the total number ol low-skill households. To the extent that individuals without a high school 
degree represent a disproportionate share at the population in insiitulional long-term care and receive a number ol gcnernmenl benelils 
and services, this analysis provides an underesiimaiion ol both actual aggregate and average expenditures received by low-skill house- 
holds in the IkS. 

27. Sec vvvv\v.r;msas.^'i;v/^r,'v.s/cs[ir7iatt/i>700u.s.sl_l.htnil. 

28. Office of Mamgemenl and Budget, An/dykoal Perspectives, Budget c/ttu- UntieciSkiles Gc'v«Tn?T7e7it, PiSt.o'i yi'U'r 200C\ p. 301. 

2Q. Ihid 
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In conirasi, Census labulaiions of siale and local governmenL finances include user fees as revenue and also 
include ihe cost of ihe service prctvidc.d for ihe fee as an expenditure.^^ 'I'he most proinineni user fees treat ed in this 
manner in ihe Census state and local government financial data are household pa>ments to public utilities for water, 
power, and sanitation serxdces. 

But inarket-li ke, user fee pawnenis of this type do not involve a transfer of resources from one group to another 
or from one household to another. In addition, government user fee transactions do not alter the net fiscal deficit or 
surplus of any household (defined as the cost of total government benefits and services received minus total taxes 
and re^’enues paid) because each dollar in services received will be matched by one dollar of fees paid. Finall)', deter- 
mining who has paid a user fee and received the corresponding service is ver\' difriculi. 

For these reasons, this paper lias applied the federal accounting principle of excluding most user fees from rev- 
enue. tallies and excluding the semces funded by the fees from the count of expenditures to state and local govern- 
ment tinances. This means that user charges and fees were removed trom both the revenue and ex]')enditure tallies 
tor state and local government. As noted, the inclusion or exclusion of these user tees has no effect on the fiscal def- 
icit figures for low-skill households presented in this paper. 

Appendix Tables A-2A, A-2B, and A-2C show the deductions of federal grant in aid and user fee expenditures 
that )rLelded the state and local expenditure totals used in this analysis. 

Estimating the Allocation of Direct and Means-Tested Benefits. In most cases, the dollar cost of direct ben- 
efiis and means-iesied benefits received by low-sbill households vvas esiimaied by the dollar cost orbenerils received 
as reported in the Census Bureau’s Current Population Surv'cy (CPS). One problem with this approach is that the 
CPS underreports receipt of most gtwemment benefits. This means that the aggregate dollar cost of benefits for a par- 
ticular ]irogram as re]iorted in the CPS is generally less than the actual progiam ex]ie.nditures according to govern- 
ment budgetaiy data. 

To be accurate, any fiscal analysis must adjust for benefit underreporting. This has been done in prior studies; 
for example, the National Academy of Sciences study of the fiscal costs of immigration. The New Amencans. made an 
adjustment for such undeneponing.''^^ 

Tlie current analysis adjusts for underreporting in the CPS with a simple maibcmaiical prcx'.edure that increases 
overall spending on any gi^^en program to etiual actual aggregate spending levels and increases expenditures on low- 
skill households in an equal proportion. Lei: 

E.^.= loial expenditures for program x reported in the CPS; 

Ei.^. = expenditures for program x for knv-skill households reported in the CPS; 

Ef,,. = total exjienditures tor irrograin x according to independent budgetaiy sources; and 

Hi = number of low-skill households in the CPS. 

The share of expenditures reported in the CPS received by low-skill households would equal The actual 

exiiendimres allocated to low -skill households would be estimated to equal (£,'/£, times 

The average per household benefil from ihe program received by low'-skill households would equal; 
times /H;) 

Tor example, it the CPS reqoorted that low^-skill households received 50 percent ot lood stam]*) benetits and the 
total expenditures on fond stamps according to budgetary data were S 10 billion, then low-skill househcilds vvould 
be estimated to receive So billion in food stamp benefits. If there w'ere 20 million low-skill households, then the aver- 
age food stamp beneht jier low-skili household would equal $.5 billion divided by 20 million households, or S2.50. 


.30. U.S. Census Bureau, ffdi-ral Slate anJ h'cal GirrttTimtnls: 1992 Gc'Vcmmail Pinanccand Eniploymtru Clci.SMiu.alum Manual, seciicms .3 . 31 
and 7.24. 

.31. Xalional Research Council, The Xenv Anunii'ans.' Ecoru'mk., Demegraphk, and fiscal Eljex is i'flmrnigrajk'n vWashingion, D.C.: Naiional 
.heademy Piess, 1 Q97), p. 308. 
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The key assurnpiion behind ihis underreporting adjuslment procedure is ihal low-skill households underrepori 
receipt of welfare and oiher governnieni benefits al roughly ihe same rale as the general population. For example, 
if receipt of food stamps is underreported by 15 percent in the CPS for the overall population, the adjustment pro- 
cedure assumes that the sub-group of low-sldll households in the CPS would also underreport food stamp receipt 
by 15 iiercent. The average level of food stamp benehts among low-sldll households as re]ioTted in the CPS is then 
adjusted upward by this ratio to compensate for die underreporting.^'^ Since there is no ewdence to suggest that low- 
skill households underreport government benefits to the Census at a rate different from that of the general popula- 
tion, this procedure appears valid as an estimating technique. 

Estimating the Allocation of Education Expenditures. The average cost of public education serxnces was 
calculated in a somewhat different manner since the CPS reports whether an individual is enrolled in a public 
school bui does noi repori ihe cosi of education services provided. Consequently, data from the Census survey 
of governments were used to calculate the average per pupil cost of public primary and secondary education in 
each state. The total govermiienial cost of primar>' and secondary schooling for each household was then esti- 
mated by multi]il>ing the number of enrolled pupils in tlie household by the average ]ieT jiupil cost in the state 
w'here the household resides. 

This procedure yielded estimates of total public primaiy and secondar)^ education costs for low-skill households 
in the CPS and for the whole population in the CPS. Adjustments for misrepoiting in the CPS were made according 
to the procedures outlined above. (This pRx:ess is described more fully below.) Public costs for post -secondary edu- 
cation were allocated in a similar mantieT, 

Estimating the Allocation of Medical Expenditures. There is ofien confusion concerning ihe calculaiion of 
ihe cost of Medicaid and Medicare benefiis by the Census. The Census makes no erfort to deiermine the costs of 
medical treatments given to a ]iarticular iiemon. Instead, it calculates the average cost of Medicaid or Medicare ben- 
edits per person for a particular demographic/benchciar>- group. For example, per capita Medicaid costs for children 
are very differeni from those for ihe elderly. The Census assigns the appropriate [.ler capita Medicaid or Medicare 
costs to each individual who re [.xi ns coverage in ihe CPS, according to ihe individual’s beneficiary class: for example, 
elderly, children, non-elderly able-bodied adults, and disabled adults. 

The iDresent analysis uses the ]'>eT caiiiia Medicaid and Medicare costs provided by the CPS and then adjusts tor 
underreporting according to the procedures described above. (For moie details, see the specific discussion of Medi- 
care and Medicaid below.) 

Medicaid expenditures on persons in institutional long-term care facilities require separate calculations. In the 
average month in 2004, some 1.65 million jxrrsons resided inlong-teim care fadlities;'^*^ aboul 62 percent of these 
individuals received Medicaid assisiance.^^ 

Individuals inlong-tenn care facilities are not included in the population reported in the CPS, In FY 2004, some 
S76 billion in Medicaid funds was s]7ent on individuals in nursing homes and other institutional iong-temi care facil- 
ities, ot which nearly 60 percent was spent on Medicaid recipients without a high school diiDloma.^ '' 

Estimating the Allocation of Population-Based Services. VVherever possible, this analysis has allocated the 
cost of population-based services for low-skill households in proponion to their estimated utilization of those ser- 


32. II Cl’S LindfiTcporls hcnelilsby 13 percenl. Ihen the iinderreporling would be corrected by niulliplyuii; Ihe CPS loial by the inveiw ol 
too percenl minus- 13 percenl uhe inverse ol83 percent). 

33. U S. Census Bureau, Governme.nis Division, Puhlic H^caiicn tirusjice^, 2GC4, issued March 2006. Costs included bolh curreni e.xpendi- 
lures and capital oullays. 

34. In ihe average month in 20(H. aboul i.49 million individuals resided in nursing homes; another esiimaled 133,000 individuals resided 
inlong-ierm care insiiiulions other than numing homes. 

.3 ). The 62 percenl sial isuc comes Irom the 2004 National Nursing Home Survey (NNITS). This analysis assumes thal ihe share ol Medicaid 
recipients in oiher types ol long-term care imsiilulions is equal to the .share of Medicaid recipienls in nur.sing homes. 

.36. hsl i males based on FY 200.3 MSTS expenditure dala, as published in Medkarc & }vU:du.aid SloLisUixil SupplimirnL, 2006. and ad|Lisled to 
equal aciual FY 2004 expend i litre levels as reported by the CRS. The spending ligure includes a 16 percenl increase lor ancillary med i- 

.37. F.sTimate comes from the 1 ddd NLy.1onal l.ongTcmi Clare Survey. 
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vices. For example, ihe proporiionate uiilizaiion of roads and highways by low-sbill households was esiirnaied, in 
pan, (in ihe basis of iheir share of gasoline purchases as reported in ihe Consumer Expendiiure Survey (CEX), 

Wdien an estimate ot ]iro]iortionate utilization was not possible, tbe cost ot }xipulation-based servnces was allo- 
cated on a unitomi per cajiita basis. Some population-based sendees, such as airiiorts, v.n.[l be used inirequentiy by 
low-skill households; in these cases, the cost of the sendee for low-skill households was set at zero or at an arbitran' 
low level. 

EsTimating the Allocation of the Costs of General Government and Administrative Snpport Sendees. 

Allocaiion of the costs of general governmeni serv-ices such as lax colleciions and legislative functions presents dif- 
ficulties since there is apparently no one who directly benefits from those services. Most iaxpa)'ers would regard IRS 
collection actmties as a burden, not a benelit; however, while government administrative iunctions per sc do not 
benefit the ]7ublic. they do premde a necessary' foundation that inalces all other government benefit and sendee ]7ro- 
grains possible. A household that receives lood stamp benefits, for example, could not receive those benefits uniess 
the IRS had collected the tax revenue to fund the program in the first place. 

It seems reasonable to integrate proportionally the cost of government support services into the cost of other 
government functions that depend on those sendees. Poliowing this reasoning, the exifenditures for general govern- 
ment and adminisiraiive support have l.ieen allocated among households in the same proportions that total direct 
benefits, means-tested benefits, education, and population-based servdees are distributed among bousebolds."^^ 

Estimating the Allocation of Financial Obligatioiis Relating to Past Government Activities. Year by 
year, throughout most of the post-war period, U.S. taxpayers have not paid tor the full cost of benefits and servdees 
l^rovdded by government. A ]:)oiTion ol annual costs is passed on to Ixr paid in future years. 

Government costs are shifted to future years through two mechanisms. First, when government expenditure 
exceeds revenue, the government runs a deficit and borrows funds, ■fhe cost orbemrowing is passed to future years 
in the form of interest payments and rei'^aymenis of i')Tinci]'>al on public debts. Second, when a government em]:iloyee 
provides a service to the public, part of tlie cost of that service is paid for immediately through the employee’s saiaiy, 
but the employee may also receive government retirement benefits in the future in comi.x:nsaLion for services pro- 
vided in the present. Expenditures on public-sector retirement systems are. thus, to a cxmsiderable degree, present 
payments in compensation for services delivered in the past. 

The mechanism for allocating these costs lor I'jast service among the iiresent-day ]:)0'i7ulation is uncertain. In this 
paper, the following procedure was used. 

rirsl, veterans lienefiis were regarded as compensation for pure, public goods and w'c.re. allocated as such. 

Second the share of debt ]ra)inenis assixnated with past public good exirendiiuic vvns considered a pure public 
good itself and allocated as such. 

Thinl the remaining interest and government retirement payments were allocated in proportion to the share of 
all direct benefits, means-tested benefits, education, and population sendees received by a group in FY 2004. Thus, 
the share of interest payments on govemment debt and government employee retirement costs allocated to low-skill 
households vvas proporiionate to those households’ share of direct and means-tested benefit spending, education, 
and spending on population-based services in FY 2004. 

There are two rationales for this alkication. First, the government’s honoring of past financial obligations is a 
necessarv' j’lrecondition for current govemment operations. For exaini'ile, if government violated its obligations and 
refused to pay reLiremeni benefits owed to past employees, it would find it difficult to hire current employees, at least 
at their present wage rates. Similarly, if the government failed to pay interest on its existing debt, it would find it very' 
difficult to borrow money in the future; unable to boTrow% the govemment would be forced to slash benefits or 
shaipfy raise taxes. Thus, ]oavinent of past gov'eminent financial obligations is a necessaiy element of current gov- 
ernment operations; it is an integral part of the “cost of production” of cuiTent govemment benefits and services. 


.BB. Approxiniarely 27 percent of tot.vl federal expenditure is devoted to pure public good functions; thus. 27 peiccnt of federal support set- 
vnee expenditure vvas assumed to assist public good functions. 
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As in ihe case of lax colleciions, ihe public does not benefil direclly from ihe paymeni of pasi governmenial 
financial ubligaiions, l.)Ul ihe paymeni of (hose pasl obligalions makes ihe provision of curreni benefils and services 
possible. Pa)Tiient of pasi obligations is an impoitant governmental secondar)’ function that makes pnmar}* func- 
tions possible. 

It seems reasonable, therefore, to integrate the cost of servicing past financial obligations into the costs of current 
government operations and lo allocate the benefils of debt setv-ice. expenditures in proportion to the distribution of 
present l.ienefii and services. Thai procedure has been used in this analysis. 

A second irersiiettive on this issue can lie obtained by considering the inuki-year costs of high school dTOjiout 
households rather than just the single -year costs. As noted, in most years In the post-war penod, government lias 
failed to pay fully for its activities, passing pan of the cost on to future years. A significant portion of current gov- 
ernment debt represents benefils lor low-skill households that were financed by deficit spending in prior years. In 
a multi-year ]iers]iective, the true fiscal cost of low-sldll households includes not merely the fiscal deficit (benefits 
minus taxes) for the current year, but the fiscal deficit of low-skill households from prior years that has been shifted 
forvvard to the present by government borrowing. 

Consequently, the true cost of low-skill households for the taxpayers w'oulcl include the portion of government 
debt obligations that can be attributed to past benefits for low-sldll households. To calculate this, it would be nec- 
essary to calculate the share of government debl that can be atlribuied to ptisi hx^neriis and services for low-skill 
households, a number that would be roughly comjixirable to the share of total government spending allocated on 
behalf of low-skill households in prior years. 

Calculating such a figure ^vould be a daunting task; liow^ever, re\iew of government spending over the past three 
decades suggests that the share of spending devoted to low-skill households has probably not changed dramatically 
over that lime. Consequently, the share of government s[.)ending on direct benefits, rneans-tesied benefits, educa- 
tion, and populaiion-base.d services to sup|.X)ri low-skill houseludds in FY 2004 (19 percent.) can serve as a very 
rough proxy for the share of spending on such households in recent decades. Thus, the share of interest on the gov- 
ernment debt that can be attributed to past expenditures on low-skill households is probably roughly proportionate 
to the share of curreni s|.>ending devoted lo those households, 

EstimaTing the DisTribuTion of Pure Public Goods. Governmeru pure public goods include expenditures on 
defense, veterans, international affairs, sdeniific research, and part of spending on the environment, as well as debt 
obligations relating to past public good spending. The total cost of pure public goods was divided by the whole. U.S. 
population to determine an average ]'>er capita cost. 

'Ihe share of benefits going to low-skill households was esiimaied based on their share of the population; the 
average, value came out at roughly S6,000 i^er low-skill household. (Tliis procedure assumes that low-skill house- 
holds receive the same per caj^ita utility from pure public good siiending as does the general i:)Oi:)ulation.) Thus, it 
might be reasonable to say that each low-skill household benefits from some S6,000 in public goods spending each 
year that it does not pay for, but it would be inacc.uraie to assume, lhal ihe. bene.fii readved by low-skill households 
imposes added costs on society. For a furiher discussion, see. Appendix B. 

Estimating the Distribution of Taxes and Other Government Collections. The distribution of fed- 
eral and state income taxes was calculated from CPS data. The Census imputes tax payments into the CPS based 
on a household’s income and demographic characteristics and the appropriate federal and slate lax rules; how- 
ever, since income is underreported In ihe CPS, this means that imputed taxes will also l.ie loo low-, Thus, the 
imputed tax payanents in the CPS were adjusted to equal the aggregate income tax revenues reported in gov- 
ernment budgetan' documents. Federal revenue totals were taken from Anu/yfi'cu/ Pcrspechvcs, Budget of the U.S. 
Government, f-Ueal Year 2006.'^^ State and local tax and revenue data were taken trom the U.S. Census suivey 
of governments.^^ 


39. Financial obligations also include government employee retirement costs. 

40. Oll'ice oi MamgemenI and Budgel, Tn/tiyiK-ai Perspecitves, Budget c/tiu- L?ri.t(ectSkil(;s GovcmwiTit, Fi^.alYxar 2006, pp. 

41 . Sec vvuav.ira/isusgin'/giiv.s/cstimafe/iMOOus.sCl-liniii- 
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I'lie procedures for adjusling for ihe underreporting of income laxes were ihe same as those used to adjust for 
underreporting (if expenditures. For example, for federal income lax. lei: 

T[ = total inctmie tax re]ic>Tted in the CPS; 

Tf = total income tax for low-skill households reported in the CPS; 

= total income tax according to independent budgetai}’ sources; and 

Hi = number ot low-skill households in the CPS. 

The share of taxes paid by lovv -skill households as reported in the CPS w'ould equal Ti/T,. The actual taxes allo- 
cated to low-skill households would be estimated to equal (Tj/Tf ) times T^,. 

The average tax ]iaid tier low-skill household would equal; 

(Ti /T( } limes 

State income taxes were adjusted for underreporting according to the same formula, 

Cm]iloyees were assumed to ]‘)ay both the ‘'employee" and “employer” sliare of TICA taxes. Allocation of PICA 
taxes was estimated based on the distribution reported in the CPS, adjusted for underreporting in the manner 
described above, 

The incidence of tederal and state corporate profits tax was assumed to fall 70 percent on workers and 30 per- 
cent on cnviiers of capital."^^ The w’oikers’ share was allocated according to the distilbution of earnings in the CPS, 
the owners’ share according to the allocation of property income in the CPS. 

Sales and excise taxes w-ere assumed to fall on the consumer; tax payments were estirnaied based on the share 
ot total coiisum]ition of relevant commodity or commodities in the Consumer Expenditure Suivey. Tor example, 
since the CCX reported that households headed by persons without a high school degree consumed 1 8,2 percent, of 
the sales of tobacco products, these st-tme households were estimated to pay a corresponding 18.2 percent of all 
excise and sales taxes on lobacci:) products. Additional information on s[X’.cific. taxes is provided below. 

Specific Calculations on Expenditures 

'Ihe average cost of government benefits and services per low-skill household was calculated for 50 separate 
expenditure categories, The algorithms employed for each caiegoty^ are described below, and the specific calcula- 
tions are showTi in Ap]:endix 'i'able A-4. 

Calculations for Specific Direct Benefit Expenditures. 

• Social Security Benefits. Social Security benefits for individual households were calculated using dol- 
lar benefit values reported in the CPS. Adjustments for undciTepomng of benefits in the CPS were made 
using the procedures described above. 

• Medicare. 'I he value of Mediatrel>enenis {.ter household was calculated based on data in the CPS. 'Ihe CPS 
calculates the value ofMedlcare coverage for an individual as equal to the average cost per eligilile beneficiary 
Adjustments for misreportmg of benefits in the CPS were made using the prcKcdures described above.^'"^ 

• Unemployment Insurance Benefits. Unemplocanent insurance benefits lor individual households 
were calculated using dollar benefit values repotted in the CPS. .Adjustments for underreporting iT ben- 
efits m the CPS were made using the procedures described abov'e. 

• Workmen’s Compensation. Workmen’s compensation benefits for individual households were calcu- 
lated using dollar benefit values reported in the CPS. .Adjustments for underreporting of benefits in the 
CPS were made using the procedures described above. 


42. William C. fCmciolph, "International Burdens of the Coiporate Income Tax,” Congressional Budget Otflce VVodiiiig Papsi No. 2006-09, 2006. 

43. In ihe case ol Medicare, ihe (OPS actually slightly overreporls Ihe lolal cost of benelils; therefore, in this case, ihe acl|uslmeni pn.xedure 
results hi a snial I reduction in Medicare costs per hou.schold compared to the CPS dar.a. 
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• Olher Federal Reiiremeni Programs. This category includes Railroad Reiiremeni and ihe Black Lung 
Disabilily I'rusi Fund, Bcnefiis forindividual households were calculaied usingdnllar values reporied in 
ihe CPS- Adjustments for underreporting of benefits in the CPS were made using the procedures 
described above. 

• Agricultural Subsidy Programs. Low-skill households were assumed to receive zero benefit from these 
programs. 

• Deposit Insurance. Net expenditure for this category is veiy' low; low-skill households were assumed 
to receive zero benelit. 

Calculations for Public Education. 

• Public Primary and Secondary Education. Fbe average cost of public education services was calcu- 
lated in a somewhat ditiereni manner since the CPS reports wbetlier an indicndual is enrolled in a public 
school but does not repoii the cost of education sendees procided. Data from the October 2004 CPS 
were used to determine enrol Imeni in public schools, while data from the Census survey of governrnenis 
were used in calculate the average per pupil cost of public primary and secondary education in each 
state. Tlie total governmental cost of primary' and secondary schooling for each household was then 
estimated by multiplying the number of enrolled pupils in the household by the average per pupil cost 
in the state where the household resides. 

This procedure provided an estimate of total public primary and secondary educaiitm ci.isis for the 
whole population and the peicentage of total costs going to low-skill households. The percentage of 
costs going to low -skill households was multii')lied liy the exiTenditure total tor ]:)rimary and secondaiy 
education from inde]7endem Imdgetaiy sources; this yielded an estimate of aggregate pilmaiy and sec- 
ondary public school exjiendiiures for low-skill households. Average per household costs of public pri- 
mary and se.condary education were calculated by dividing the total costs oflow-skill households by tbe 
overall number of such ht>useht>lds. 

• Public Post-Secondary Education. Public costs tor post-secondaiy education were allocated using the 
same procedures used for primary' and secondary expenditures. 

• Other Education. These state and local costs were allocated in proponion to the low-skill households’ 
share of the general 

Calculations for Specific Means-Tested Benefit Expenditures. 

Means-Tested Expenditures in General. Aggregate figures on federal meaiis-iested expenditures were taken 
from Office of Management and Budget totals in Historical Tables, Budget oj the L’nited States Coxonmcri Rsca? Year 
2QC6. (See A]i]iendix Table A-1.) Federal expenditures on indi\'idual means-tested programs are ];)resen.ted in 
A]:ipendix Table A-4 and were taken from the Congressional Research Semce rejxut, Cash and Noncash Benefits for 
Penons widi LimiU'd /ritorm’: Eligihilily Rules, RedpienI and Expenditure Delta, Fb2002-Fy2()(}4- 

Figures on specific state and local means-tested expenditures are presented in Appendix Tables A-2A, A-2B, A- 
2C, and A-4 and were taken from the CRS reirort. These figures exclude state means-tested ex]:enditures financed 
by federal grams. An esiirnaied $2.5 billion in stale-run General Relief programs was included in the "public assis- 
tance" category in Appendix lable .A-4; these expenditures do not appear in the CRS report Ixecause. they lack a fed- 
eral component. 

The total means-tested expenditure figure of $550.9 billion, presented in Appendix Table A-3, excludes means- 
tested veterans benefits (which are counted as public good spending) and most means-tested educational spending."^- 

Medicaid Expenditures in General. Tlie Medicnid Slalisucal Information System (MSTS.i'^''^ reports Medicaid 
expenditures ior tour recipient groups; children; disabled, non-elderly' adults; able-bodied, non-elderly adults; 


44. Data from l.l.S. Ccniius Bureau. CovemmcTits Dnnfiion, PuWk Fducation Finances, 2004, issued Mareh 2006 
4'>, The meanii-tci^ted spending total does Include Flead Start. 
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and elderly adulls. I'he MSIS daia furihe-r divide expenditures in each of the four recipieni caiegories inio expen- 
ditures for recipients in the general populaiion and expenditures for recipients in long-term care institutions, 
which include nursing facilities (NF) and intermediate care facilities for the nientall)' handicapped (ICF-MR) , This 
)delds eight overall Medicaid recipient categories; separate expenditure calculations were made lor each ot these 
eight categones. 

• Elderly Medicaid Recipients in Long-Te.rm Care Institutions. Medicaid expenditures for elderly 
persons without a high school diploma in long-term care institutions were estimated according to 
four steps. 

Fiix't, institutional long-tenn care expenditures on recipients ot unknown recijiient status were imjiuted 
into the four known recipient auegories of persons in insliiuiions on a pro rata basis. 

Second, instituti(.mal long-tenn care expenditures (nursing facility jilus ICF-MR s]iending) as repoited in 
the MSIS are facility expenditures and do not reflea Medicaid spending on anallary medical serwces 
(such as inpaiieni hospital, physician, and prescription drugs services) used by insiiiuiional long-term 
care recipients. On average, ancillary medical spending is estimated to lie about 1 6 percent of facility 
expenditures across the four recipient groups."^ To calculate the adiusted institutional long-tenn care 
expenditures that would include both facility and ancillarc’ spending, MSlS-based nursing facility and 
ICr-MR expenditures are multiplied by a factor of 1.16. 

Tliird, total Medicaid expenditures reported in the MSIS fall short of total expenditures reported by the 
Congressional Research Senicu.'^^ To compensate tor this shortfall, the exi^endituie total calculated in 
stage 2 was multiplied by the ratio of CRS total Medicaid expenditures divided by MSIS total exjitendi- 
mres; this yielded an adjusted institutional long-term care ex]x*nditure total (ALCCT) for elderly per- 
sons in long-term care. 

Fourth, the National Long Tenn Care study showed that some 59 percent of elderly Medicaid recipients 
in nursing facilities lacked a high school diploma. In addition, all elderly [.x^rsons in ICF-MR were 
assumed to lack a high school diploma. B;ised on their share, of Medicaid recipients in long-term care 
insliiuiions, elderly persons without a high school diploma were assumed overall to receive 59.9 per- 
cent of the adjusted kmg-ierm care expenditure total (ALCET) for all elderly persons in institutional 
long-tenn care. 

• Non-elderly Medicaid Recipients in Long-Term Care. Medicaid expenditures for non-elderly persons 
without a high school diploma were estimated according to r(>ursie-[.is similar to those, used for the elderly. 
First, institutional long-term care expenditures on recipients of unkno\^n recipient status were imputed 
into the tour known-eligibility redi:)ient categories on a pro rata basis. 

Second, insiiiuiional long-term care expenditures (nursing facility plus iCf-MR spending) as reported in 
the MSIS are facility exiienditures and do not reflea Medicaid spending on ancillar)’ medical serdees 
(such as in]:iatient hos]nital, physician, and prescription dmgs serrices) used by institutional long-tenn 


46. C.ulculaUons in this ;ipp«'ncli.\ art- bast-d on FY 2003 MSIS data. LLS. Deparimenl of Hedlh and Human 'ici n-t-s Cfnki'-IriM lie n 
and .Medicaid Services, iVli’Jjcan' &'.Vtrrd;caidSl6'.(isfi(aiSupp?mu-nl, 2006, Medicaid Tables 14. i-i4.27, al ' i n in c /vl h n \i i- 

bC,;<=10 ncbuiarv 20. 2007';i. 

47. Ihe io percent fi_s^ure was taken from i\nna Sommers elal, “Medicaid’s Long-Term Care Beneficiaries: An Analysis of Spending I’al- 
km-' b ii'-> 1 1 .'mmission on Vlediaiid and the L riinsured, 2006, table 2. The study used MSIS 2002 data. 

48. .Vlsls e.'iivenditures fall short i.d aclual Medicaid expenditures because of its accounting system and Ixxause the NdSlS does not include 
dispi pi tin n lie provider payments, some supplcmenlal payments, and adminislraiivc costs. In add il ion. Medicaid expend i I ure calcu- 
1 il I n-* I >1 ihi. 1 1 Here ni recipieni. groups are based on published TY’’ 200.3 data. .Assuming ihal. each recipient group’s share ol spending 
did not vary Irom 200 j to 2004. TY’ 200.3 e.xpendiiure ligures were also adjusted to equal aclual TY 20i)4 spending levels as reporled by 
the CRS. Step .1 in this esi imaLion process accounted lor both adjiLstmenis ai once. 

49. \'al lonal Long Term Care Study (Nl JCS), 1999 public cese dala.sei. Produced and dislribuied by the Duke I.mivcrsily Center lor Demo- 
graphic Studies with binding Irom the National Inslilule on Aging under Grant No. U01-AG007198. The NLTCS is a nationally repre- 
sentarive sample of individuals ages 65 years and older in long-tenn care facilities. 
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care recipienis. On average, ancillary medical sending is eslimaied lo be aboui 1 6 perceni of fadliiy 
expenditures across the four recipieni groupsO^ 'lb calculate the adjusted insiituiicnal long-term care- 
expenditures that would include both facility and ancillar)' spending. MSIS-based nursing facility and 
ICF-MR expenditures were multiplied by a factor of 1. 16. 

Third, total Medicaid expenditures reported in the MSIS fall shon of total expenditures reported by the 
Congressional Research Service, fo compensate for this, the expenditure total calculated in stage 2 was 
multiplied by the ratio of CRS total Medicaid expenditures divided by MSIS total expenditures; this 
\aelcled an adjusted institutional long-term care expenditure total (ALCET) for non-elderly persons in 
long-term care. 

rourdi, the share of adjusted msiitutional long-term care expendilure for non-elderly persons that went 
to persons without a high school diploma w'as then estimated. Of the total adjusted Medicaid expendi- 
tures for non-elderly recipients m institutional long-term care, 523 percent was spent on indmduals 
residing in inteimediaie care facibties for the mentally handicapped (ICF -MR) ; all beneliciailes in these 
facilities were assumed to be without a high school diploma.'' Some 6.8 percent of expenditures went 
to Tion-cdderly persons who lacked a high school diploma and w'ho resided in nursing facilities. A1 to- 
gether, .o9.1 iiercent ot Medicaid exi'jenditures on non-elderly persons in institutional iong-teim care 
went to persons who lacked a high school diploma. 

Medicaid Expenditures on Elderly Persons in the General Population. Medicaid expendilums for 
elderl)^ persons residing in low-skill hcuisehokls were calculated as follows. 

Fitxb total Medicaid expenditures repotted in the MSIS tall short ot total expenditures reported by the 
Congressional Research Service. To coiriixtnsate for this, Medicaid expenditures for elderly persons as 
neporied In the MSIS were multiplied by the ratio of CRS total Medicaid ex|;.>endiiures divided by MSIS 
lotal expenditures. 

Second, the adjusted long-term care expenditure lotal (ALCET) for elderly jiersons in long-term care. 
institutions was subtracted front the product calculated in stage I . The remainder equaled expenditures 
on the non-insLiluLional elderly. 

Third, the jiercent ol Medicaid expenditures on the non -institutional elderly going to jiersons in low- 
skill households was calculated from CPS data; this ix:Tcentage was applied to the remainder in stage 2 
to yield Medicaid expenditures for the non-insiiiutional elderly going to low-skill households. 

The formula for Medicaid expenditures for elderly persons in low-skill households in the general pop- 
ulation would be as follows. Let: 

M^l = Medicaid exjaenditures for elderly persons residing in low-skill households in the 
general population; 

= Total Medicaid expenditures on the elderly according to MSIS data; 

M^i = Medicaid expenditures on the elderly in long-temi cate institutions; 

M5/5[ = Total Medicaid expendilure according to MSIS data; 

CR5f = Total Medicaid expenditure according to Congressional Research Service data; and 

CPS^, = Share of Medicaid expenditures for elderly persons in the CPS going to elderly per- 
sims residing in low-skill households. 


30. The 1 6 percent I igure came Irom -Anna Sommers elai, “Medicaid’s tiing-Term Ctare Reneliciaries: ,An -Analysis ol Spending Patterns.” 
Kaiser Commission on Vied icaid and ihe Uninsured, 2006, Table 2. The Kaiser study used VI SIS 2002 data. 

31 . Per more inlormation on TC.T-MR lacililies, see wvvi^-c?n.s.fifLs.gr.'v/CmiJii:(itii'-’rnindG'-’mpiiani'.709_JCr.V/fc.ii.sp (.Mamh 7. 2007). 

32. To derive ihis ligure, the percent ol non-elderly adult recipienis xvithouL ahigh school education in long-ierm care nursing lacilil les was 
assumed lo equal that ol the general U'.S. population: about 14 percent in 2004. t.hS. Census Bureau, Current Population Survey, Fdu- 
calional Aiiainmenl in the United Stales: 2004, Table 1, at viTtntu:ernsu>;.goy/^npuIaiion/s«.(i:'7iii*/e(lutaJk)n/c'>i.200‘T/taJ);)l-0I.Yis (March 2, 
2007). 
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Medicaid expenditures for elderly persons residing in low-skill households in the general population 
can then be calculated as: 

limes CRS/MSiS, limes CPS^ 

Medicaid Expenditures on Children in the General Population. Medicaid expenditures for children 
lesiding in low-skill households were calculated with the same three-step procedure used for elderly 
persons in ihe general population, 

FiT'st, total Medicaid expenditures reported in the MSIS fall short of total expenditures reported b)’ the 
Congressional Reseaich Sendee. To compensate for this, Medicaid ex]ienditures lor children as rejiorted 
in the MSIS were multiplied by the ratio of CRS total Medicaid ex]‘>enditures dnhded by MSIS total 
expenditures. 

Second, the adjusted long-term care expenditure total (ALCET) for children in long-term care institu- 
tions was subtracted frtim the product calculated in stage 1 . The remainder ecjualed Medicaid expendi- 
tures on non-institutionalized children. 

Third, ihe percent of Medicaid expenditures on non-instiiutionalized children going to children in 
low-skill households was calculated from CPS data; this percentage was applied to the remainder 
in stage 2 to yield Medicaid expenditures for the non-institutional children residing in iow-skiii 
households, 

Medicaid Expenditures on Able-bodied Adults in the General Population. Medicaid expenditures 
for able-bodied adults residing in low-skill households were calculated with the same three-step proce- 
dure used for elderly persons in the general population. 

First, total Medicaid expenditures roponed in the MSIS fall short of total ex|.x‘nditures reported by the 
Congressional Research Service. To compensate for this, Medicaid ex|;.x'.ndilures for able-bodied adults 
in the general ]io]iulation as rei')orit*d in the MSIS were multiplied by the ratio of CRS total Medicaid 
expenditures dmded by MSIS total expenditures. 

Second, the adjusted long-term caru expenditure total (ALCET) for able-bodied adults in long-term care 
institutions was subtracted from the product calculated in stage 1. The remainder equaled Medicaid 
expenditures on non-insiimiionalized able-bodied adults. 

Thitzi. the percent of Medicaid exjoenditures on non-institutionalized able-bodied adults going to able- 
bodied adults in low-skill households was calculated from CPS data; this percentage was applied to the 
remainder in stage 2 to yield Medicaid expendiiure.s for the non-insiiiuiionalized able-bodied adults 
residing in low-skill households. 

Medicaid Expenditures on Disabled Adults in the General Population. Medicaid expenditures for 
disabled adults residing in low-skill households were calculated w-iib the same ihree-siep procedure 
used for elderly persons in the general population. 

First, total Medicaid expenditures reported in the MSIS fall short of total exiiienditures rei;)orted by the 
Congressional Research Service, 'lu compensate for this, Medicaid exfxmdilures for disabled adults in 
the general population as reported in the MSIS w-ere multiplied by the raiio of CRS total Medicaid 
expenditures divided by MSIS total expenditures. 

Second, the adjusted long-tenn care expenditure total (ALCET) for disabled adults in long-term care 
insliuuions was subtracted from the product calculated in stage 1. fbe remainder ec{ualed Medicaid 
expenditures on non-institutionalized disabled adults. 

Third, the percent ot Medicaid exi^enditures on non-institutionalized disabled adults going to disabled 
adults in low-skil I households w^as calculated from CPS data; this percentage was applied to the remain- 
der in stage 2 to yield Medicaid expenditures for the non-institutionalized disabled adults residing in 
1 o\v-sl< ill b ( jusebol ds . 
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Food Siamps. I'he Food Siamp Program isa means-lesied program. Benefiis for individual households 
were calculaiing using dollar benefit values reported in the CPS. Adjust menis for underreporting of food 
stamp benefits in the CPS were made using the procedures described above. 

Supplemental Security Income (SSI). SSI is a means-tested program. SSI benefits ior indmdual 
households were calculated using dollar benefit values reported in the CPS. Adjustments for undeire- 
poriing of benefiis in (he CPS were made using the procedures described above. 

The Earned Income Tax Credit (EITC). The EITC is a means-tested program supporting low -income 
working families with children. Dollar values of EITC benefits are calculated by the Census kir each eli- 
gible household and imputed into the CPS data files. Eor the piesent analysis, EITC benefits tor indi- 
vidual liuuseholds were based on the dollar benefit values reported in the CPS. Adjustments for 
underrepcDrtmg ot EITC benefits in the CPS w'ere made using the procedures described above. 

Public Housing Subsidies. There are a number of federal means-tested housing benefit programs. Pub- 
lic housing benefiis for individual households w'ere determined using dollar benefit values reported in 
the. CPS. .Adjusunenis for underreporting of benefiis in the CPS were made using the procedures 
described above. 

Public Assistance. Public assistance covers cash benefits from the Temi^torary Assistance to Needy Fam- 
ilies (TANf) program and Geneial Relief programs.’’^ Public assistance, benefiis were determined for 
individual househedds using dollar benefit values reported in the CPS. Adjustments for undeneporting 
of benefits in the CPS were made using the procedures described above. 

Energy Assistance. Energy assistance isa means-tested benefit program, Benefiis for individual house- 
holds were, determined using dollar benefit valuer reported in the CPS. Adjustments for undera^-pi.jrting 
of benefits in the CPS were made using the procedures described above. 

Women, Infants and Children (WIC) Nntrition Program. WIC is a means-tested program subsidiz- 
ing food consumption for low-income pregnant women and low'-incoine mothers with infants and small 
children. The CPS reports receipt of WIC benefiis by households but gives no dollar value. The share of 
K^tal WIC spending going to low -skill households was assumed to equal the share of WIC recipients in 
the CPS in k)w-skili households. 

Day Care. Assistance.. Federal, state, and local governments provide day care assistance to low-income 
parents through a variety of nieans-iesied programs. The. CPS reports axeipi of day care assistance by 
households but gives no dollar value. The share of total day care spending going to low-skill households 
was assumed to equal the share of day care recipients in the CPS in low-skill households. 

Indian Health Sei’vices. Indian Health is a means-tested aid program. The CPS reports receipt of Indian 
Health benefits by households but gives no dollar value. The share of total Indian Health spending going 
to low -skill househedds was assumed to equal the share of Indian Health recipients in the CPS in low- 
skill households. 

Training. The CPS reports vvhelher an individual participates in govern rneni job training programs but 
assigns no cost to this pariicipaiion. The share of total nieans-lested training spending going to low -skill 
households was assumed to equal the share of training-participant recipients in the CPS who lived in 
low -skill households. 

Other Means-Tested Aid. Altogether, the federal government operates some 70 different means- 
lesied aid programs. Fhe CPS contains data on household utilization nf 1 I of the largest programs, 
which cover 93 percent of overall means-tested spending, but provides no data on the smaller 
programs. xAllocation of benefits from the remaining means-tested programs was estimated in the 
following manner. 


‘5 .5. The stare and local expenditures on public assistance presented in Ap{>cndix Table A— 4 include data -and stare TAKT sjtending taken 
from the Congiessional Research Service and an estimated S2..0 billion in state and local spending on General Relief. 
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FirsL, ihe share of reporied Lolal spending forihe 1 1 means-iesled programs covered by ibe CPS going 
10 households headed by persons wilhouL a high school degree was deiennined. 

Sccond, the low-skill households weie assumed to receive a share of the means-tested benefits troni the 
remaining unre]ioned iirograms equal to their share of all exirendimres on reported means-tested pro- 
grams in the CPS. 

Third, once die estimated total benefits from these residual programs received by low-skill households 
as a whole was calculated, an average value per low-skill household could be computed. 

Specific Calculations for Population-Based Programs. 

• Highways and Roads. Uiilizaiion of roads, highways, and parking facilities by low-skill households was 
assumed to be proportionate to their share of gasoline expenditures in the CCX. 

• Mass Transit Subsidies. Low-skill households were assumed to utilize mass transit in proportion to 
their share of ex]ienditures on imblic transportation as reported in the CEX. 

• Air Transportation. Low-skill households were assumed to receive minimal l>enefiL from government 
sioending on air]')ons and air travel. The low-skill household share of this si:'ending was arbitranly set at 
2 percent of total expenditures. 

• Sea and Inland Port Facilities and Other Ground Transportation. Ihe share, of these expenditures 
benefiung low-skill households was assumed to equal their share of total consuniption in the CEX, 

• Other Federal Ground Transportation. Low'-skill households were assumed to receive none of the 
benefits of this spending. 

• Justice. Police, and Public Safety. These programs provide a general ixmefii to entire communities. 
These expenditures were assumed to ha^x* a unifonn per capita value across the entire population. The 
share of expenditures benefiting low-skill households was assumed to be etpial to their share of the total 
population. 

• Population-Based Expenditures on Resources, Sanitation, and the Environment. This category 
covers s]:)ending on parks and recreation, sewage and waste management, ]7ollution control, natural 
resources, and public utility e.\T>enditures that are not tmaticed through user fees. These expendi- 
tures were assumed to have a uniform per capita value across the entire population. The share of 
expenditures benefiting low-skill households was assumed to be equal to their share of the total 
population, 

• Public Utility Spending for Water Supply. These exjxinditures represent ex]:)enditures on public water 
supply beyond those financed ilirougb user fees. The low-skill households’ share of this spending was 
assumed to equal the groups share of expenditures on water m the CEX. 

• Public Utility Spending for Electric Power Supply. These expenditures represent expenditures on 
public electric power beyond those financed through user fees. 'Ihe low-skill households' share of this 
spending was assumed to equal the group’s share of expenditures on electricity in the CLX. 

• Public Utility Spending for Gas Supply. These expenditures represent expenditures on public gas 
supiily beyond those financed with user fees. The low-skill households' share of this sjiending was 
assumed to equal the group’s share of expenditures on gas suiiply in the CEX. 

• Pollution Control and Abatement. The analysis assumes that expenditures on pollution control 
would he proportionate to a household’s propensity to pollute cUid that a households pTopensity to 
pollute would be proportionate to its share of overall consumption. In consequence, low-skill house- 
holds’ share of pollution control expenditure would be proportionate to the group’s share of loial con- 
sumption in the CLX. 

• General Health. This category' includes spending on mental health, substance abuse, and public 
health. These expenditures w'ere assumed to have a unifonn per capita value across the entire popu- 
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laiion. 'I'he share of expendiiures benefiling low-shill households was assumed lo be equal lo iheir 
share of ihe loial population. 

• Consumer and Occupational Health. These expenditures were assumed to have a umfimn per cajiita 
value across the entire ]iopulation. The share of expenditures benetiting low-skill households was 
assumed to be equal to their share of the total population. 

• Protective Inspection and Regulation. These expendiiures were itssiuned to have a uniform per capita 
value across the entire population. The share of expendiiures beneliiing low-skill households was 
assumed to be equal to their share of the total population. 

• Community Development. I hese expendiiures were assumed to have a uniform per capita value 
across ihe entire population. Ihe share ofexpendilures benefiting low-skill househulds was assumed to 
be equal to their share ot the total laopulation. 

• Miscellaneous Spending. I bis category' includes labor services, aciiviiies to advance commerce, postal 
service, and libraries. These, exj.x'.nditures w-ere assumed lo have a uniform per capiia value across the 
entire population. The share of expenditures benefiting low-skill households was assumed to be equal 
to their share of the total population. 

Specific Calculations for General Government Support Services for Other Government Programs. 

• General Gove.rnmenl/Administraiive Support Funciions ai the. Stale and Local Levels. This cate- 
gory consists mainly of adminisiraiive services in support of oiher govern meni funciions. Il includes lax 
and re^'enue collection, lottery- administration, budgeting, central administration, legislative functions, 
trust fund adminisiraiion, central adminisiration, and legislative funciions. These aciiviiies do not pro- 
vide benefils or se.rvices lo ihe general public, hui rather provide suppon for other programs ihai do 
direcily affeci ihe public. For example, lax colKtciion does noi directly henelii anyone but is necessary 
to prendde funding for all other programs that do provide benefits and services to the public. Since the 
purpose of these support funciions is to sustain other government programs, the. costs for administrative 
su]:)'|70it services was allocated according to the share of oveiall state and local direct benefits, means- 
lesied benefils, educaiion, and population-based ser\--ice.s received by a household, 

• General Government/ Administrative Support Funciions at the Federal Level. Like the previous cat- 
egoryt this category includes tax collection actixity, iegisiative functions, and other administmtive support 
aciiviiies; and like the previous caiegory; ihese aciiviiies do noi direcily fxmefii ihe public, hui raiher sus- 
tain all older governmeni aciiviiies. In PY 2004, some 27 percent of loial federal spending was allocaied 
10 pure public good funciions. Therefore, 27 percent of federal general governinem and adininisiraiive 
support spending was estimated to be in support of pure public good functions. The remaining spending 
was allocaied among households according to the share of all federally funded direct benefils, rneans- 
lesied benefils, educaiion, and populaiion-based services received by a household. 

Specific Calculations for Financial Obligations Relating to Past Government Activities. 

• Federal Financial Obligations. This category includes interest j^yunents on the lederal debt and 
exjienditures on lederal employee retirement. These ex]ienditures do not directly benefit the iiublic, but 
rather sustain all other governmeni activities. In PY 2004, some 27 percent of loial federal spending was 
allocated lo pure, public good funciions. 'Pherefore, 27 perceni of federal financial obligaiions were esii- 
inaied to be in support of pure public good funaions. The remaining spending was allocaied among 
households according to the share of all direct and means-tested benefits, education, and po]mlation- 
based services received by a household. 

• State and Local Financial Obligations. This category’ includes interest payunents on the state and local 
debt and expenditures on state and local employee retirement. These expenditures do not directly ben- 
eht the jiublic, but rather sustain all other government actmties. Spending was allocated among house- 
holds according to the share of aU direct and means-tested benefits, education, and pojmlation- based 
services received by a household. 
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Specific Calculations for Public Goods Expenditure. Tliis categor>- includes spending on national defense, 
international affairs, science and scientific research, veterans programs, and natural resources and the environnient. 
Ihese expenditures were assumed to have a uniform per capita value across the entire population, Ihe share of 
exiiendimres benefiting low-skill households was assumed to be equal to their share ot the total ]iopulation. 

• Nalional Defense. National defense is a pure public g<)od. Defense expenditures were assumed to have 
a uniform per capita value across the entire population. The share of expenditures lienefiting low-skill 
households was assumed to be equal to their share of the total population, 

• Veterans Pi’ograins. Spending on veterans programs represents a cost lelated to ]oast jnublic goods sendees, 
I'hese exf.xmdit tires were assumed to have a uniform per capita value across the entire population , 'Ihe share 
of expenditures benefiting low-skill households was assumed to he equal to their share ot the total population. 

• Science and Scientific Research. These expenditures were assumed to have a uniform per capita value 
across the entire population. The share of expenditures benefiting low^ -skill households was assumed to 
lie equal lo their share of the total population. 

• International Affairs. These exiiendilures were assumed to Itavc a unitonn jx^r cajiita value across the 
entire population. The share ot expenditures benefiting low -skill households was assumed to be equal 
to their share of the total population. 

• Natural Resources and the Environment. These e.’cpcnditures represent an esiiiiiaLe of pure public 
goods spending on the emdrenment such as presentation of species and wilderness. Paries, recreation, 
and i^ollution abatement acii\iiies are not included in this categoiy because, the cost of those, activities 
will lend 10 incre.<-ise as ihe populaiion increases, i'he environmenial expenditures in this category were 
assumed lo have a uniform per capita value across die entire population. The share of expenditures ben- 
efiting low-skill households was assumed to be equal to their share, of the total population. 

• Expenditures on Administrative Support Functions That Assist Governmental Public Good Func- 
lions. Some 27 percent of federal government s[.>ending in PY 2004 vv'eni lo public good functions; 
ihere.fore, it is assumed ihai 27 percent of federal adminisiraiive support, spending also was devoted to 
backing pttblic goods functions. 

• Financial Obligations for Past Public Good Functions. This category includes interest payments on 
the federal debt and federal employee retirement costs. These, are obligations that, result from federal 
activities in prior years. The public good share of these obligations w'ould be equal to the public good 
share cjf total federal spending in prior years. In FY 2004, some 27 percent of federal spending went to 
pubiic good functions. The analysis assumes that 27 of federal spending in past years also went to public 
good functions; therefore, the public good share of spending on past financial obligations is assumed to 
equal 27 percent of the full costs of past financial obligiUions. 

Specific Calculations for Taxes and Revenues 

Average payments per low-skill household were calculated for 33 specific lax and revenue categories. Tfie algo- 
rithm used for each revenue categoiy- is described below^ and tfie calculations for eaefi category- are presented in 
Appendix Table A-3. 

Specific Calculations for Federal Taxes and Revenues. 

• Federal Individual Income. Tax. I'he distribution of federal income taxes was calculated from CPS 
data. The Census im]-)utes tax payments into tfie CPS fiased on a fiousehokbs income and demo- 
grajihic charactenstics and tfie appropriate federal income tax rules; however, since income is under- 
reported in the CPS, this means that imputed taxes wnli also be too low I'hus, the imputed tax 
payments in the CPS were adjusted so that aggregate tax revenue.s equaled those reported in Anuly/.iiaJ 
Pe’rspfi/.lvr.s Budget oj Ihc U.S. CovcrnrncnL, Fiscal Year 2006. Adjusirnenis for underreporting of tax 


S4. Office of Management and Budget, .4r.atyti,-:a[ Perspfxti'.-es, Budget of the United States Government, Fiscal Yeai 2006, pp. 2QQ-32o. 
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paymenis in ihe. CPS were made using ihe procedures used for adjusting benefiis for underreponing 
as descril.)ed al.)OYe- 

Federal Insurance Contribution Act (FICA) Taxes. Employees were assumed pay both the 
''employer” and '‘enijiloyee” sliare ot FICA taxes. Data on tlie distribution ot PICA tax were taken from 
the CPS. 'I'he Census imputes PICA tax values into the CPS based on reported earnings. Adjustment for 
underreporting was done in the manner previously described. 

Federal Corporate Income Tax. There are many conflicting opinions on the incidence oi corporate 
inc(.‘>me tax. The tax may he paid hy owners, workers, consumers, or a combination ot all three. For 
example, the Congressional Budget Office has traditionally assumed that the burden ot this tax was fully 
borne by the owners of businesses; however, a recent CBO analysis concluded that in a cumpeiiuve 
international encaronment, 70pemeni of the cost of this tax was m tact shifted to workers. As a whole, 
workers wall ex]ienence lower w'ages as a result of the tax. 

'I'his study uses the conclusions of this recent CBO analysis, assigning 70 percent of the federal corpo- 
rate income, tax liurden to workers and 30 percent to owmers; this allocation increases the estimate of the. 
at'erage taxes paid by low-skill households. The distribution, of the workers' share of the tax burden was 
estimated on the basis of the distribution of earnings reported in the CPS. The share of federal corporate 
income tax borne by workers in low-skill households was assumed to be proportionate to the share of 
total earnings reported by low-skill households in the CPS. The distribution of the owners’ share of the 
tax burden was estimated on the basis of the distribution of property income (dhadends, interest, and 
rent) in the CPS: the share home by workers in low-skill households was assumed to he. proportic^nate 
to the share ot total ];>roperiy income reported hy low-skill households in the CPS. 

Federal Receipts for Unemploymeni Insurance. Ibis tax was j^issumed to fall on workers. The share 
paid by low-skill workers w'as ijssumed to equal ihcirshare of earnings in the CPS. 

Federal Highway Trust Fund Taxes. This tax was assumed to tall half on the private owners of motor 
vehicles and half on businesses. 'Ihe business share wiis further <-tssumed to fall half on consumers and 
half on owners. Overall, the lax was assumed to fall 50 percent on private motor vehicle operators, 25 
percent on consumers, and 25 percent of owners of businesses. The portion of the tax paid by private 
motor vehicle operator that fell on low -skill households was assumed to equal those households’ share, 
of gasoline, consumption as reported in the CEX. ‘I'he. portion of the tax paid by consumers that fell on 
low-skill householdswas assumed to be proportionate to those households’ share of total enusumption 
as reported in the CEX. The portion of the tax paid by business owners that fell on low-skill households 
was assumed to he proportionate to those households’ share of property inemne (inteiest, di\adends, 
and rent) as rejoorted in the CPS. 

Federal Airport and Airways Taxes. Low-skill households probably use air travel infrequently. Ibey 
were assumed to pay 2 percent of these ta-xes and to utilize a corresponding 2 percent of governniem air 
travel expenditures. 

Federal Excise Tax on Alcohol. Phis tax was assumed to fall on the consumers of alcohol. The share 
of the lax borne by low'-skill households was assumed to be proportionate to those households’ share of 
the t(.Kal consumption ol alcohol products as reported in the CEX 

Federal Excise Tax on Tobacco. 'I'his tax was assumed to fall on the consumers of tobacco products. 
rhe share of the lax borne by low-skill households was assumed to be proportionate to those house- 
holds’ share of the total consumption of tobacco products as reported in the CEX. 

Federal Excise Tax on Telephones. This tax w'as assumed to tall on telephone users. The share ot the 
tax borne by low-skill households was assumed to be proportionate to those households’ share ot the 
total consurnpiion of telephone products as reported in the CEX. 


‘is, Randolph, ''iTiTerTiafional Burdens of the Corporate Income Tax.” 
56. Based on InformaTlon pimhded by the Tax Foundation. 
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• Federal Excise Tax on Transporialion Fuels. I bis lax was assumed to Tall on ihe consumers of irans- 
ponaiion fuels. I'lie sharc of the lax borne by low-skill households was ;issurned lo l.ie proporiionaie lo 
those households' share of the total consumption of fuels as reported in the CEX. 

• Other Federal Excise Taxes. These taxes w^ere assumed to fall on consumers in general. The share ol 
tax borne by low-skill households wbs assumed to be proportionate to those households’ share of the 
total consumption as reported in ihe CDX. 

• Federal Gift and Estate Taxes. Lx)w-skill households were assumed to pay none of these taxes. 

• Federal Customs, Duties, and Fees. These taxes were assumed to fall on consumers. The share of tax 
borne by low-skill households was assumed to fie proportionate to those households’ share of the total 
consumption as reported in the CEX. 

Specific Calculations for State and Local Taxes and Revenues. 

• State Individual Income Tax. Ibis lax was estimated in the stime manner as ihe federal individual 
income lax. Stale income lax data reponed in the CPS are calcuiaied using the lax rules of the indi- 
vidual states. 

• State Corporate Income Tax. This lax was estimated in the same manner as ihe federal corporate 
income tax, 

• State and Local Property Taxes. Propeitytaxes were assumed to fall partly on businesses and paitly on 
owner-occupied and rented dwellings. The tax falling on businesses was assumed to be paitly home by 
owners and partly pt-issed on lo consumers. Overall, oO percent of ihe tax was allocated to hi.iuseholds 
as home owners and renters; the share of this lax paid by low-skill households was assumed to be pro- 
portionate to these households’ share of pa>Tncnts for shelter costs in the CEX. Another 25 percent of 
propeny taxes was assumed to be paid by owmers of capital; the share paid by low-skill households was 
assumed to be proporiionaie lo these households’ share, of dividends, interest., and rent income in the 
CPS. A final 25 percent of property tax was assumed lolxi ptissed on from businesses lo consumers; the 
share of this burden borne by low-skill households was assumed to be equal to their share of total con- 
sumption as reported in the CEX. 

• Slate and Local General Sales Taxes. I hese uixe.s were assumed lo fall on consumers. I'he share ihat 
low-skill households paid was assumed to be proporiionaie to their share of the cunsuiiipiion of non- 
exempt goods and sendees as reponed in the CEX. Items routinely exempted from sales tax coverage 
include food eaten at home, housing expenditure, uiiliiies, fuels, gas and rnoior oil. public services, 
health care, education, cash coniribuiions. and personal insurance, and pension payments. ■''' 

• State and Local Tax on Motor Fuel. This tax was calculated tu the same manner as the federal Highway 
Trust Fund taxes. 

• State and Local Sales Tax on Alcohol. This tax was estimated in the same manner as the federal excise 
tax on alcohol. 

• State and Local Sales Tax on Tobacco. This lax w-aseslimaied in the same manner as the federal excise- 
tax on tobacco- 

• Motor Vehicle License Fees. The share of these fees paid by low-skill households was assumed to equal 
these households’ share of spending on licenses as reported in the CEX, 

• Public Utilities Tax. Tire share of this tax paid by low-skill households was assumed to etptal these 
households’ sliare oi total utility ex|renditures as reported in the CEX. 

• Other Selective State and Local Sales Taxes. I'he share of these uixes paid by low-skill households 
was assumed to equal these households’ share of total consumption based on CEX data. 


57 . Based on InformaTlon pioVded by the Tax Foundation. 
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Olher Siaie and Local Taxes Including Eslale-, Slock Transaction, and Severance Taxes. Low-skill 
households are assumed lo pay few of these taxes. 

State Taxes for Unemployment Insurance. These taxes, like FICA taxes, were assumed to tall on 
workers. The share ol taxation borne by low-sldli households was assumed to equal their share ot earn- 
ings reported in the CPS. 

Other Insurance Trust Fund Revenues. The share of these revenues paid by low-skill households was 
assumed to be proportionate to the number of persons in low -skill households as a share ol the general 
po]mlati(.‘>n. 

State Taxes for Workmen’s Compensation. I'hese taxes, like PICA taxes, were assumed to fall on 
workers. I'he share of taxation borne by low-skill households was assumed lo equal their share of earn- 
ings reported in the CPS. 

Employee Contributions to State and Local Government Retirement Funds. Ibe distribution of 
these revenue contributions was assumed to be proportionate to the disiribuiion of state, and local 
employees participating in employer pension plans according to CPS data. 

State Lottery Receipts. An imponant source of government revenue paid by iow-skill households is 
the purchase of state lottery tickets. Households headed by persons without a high school degree appear 
to pay more to stale government through lottery ticket sales than they do through individual income 
taxes. A major study of the sale of slate lottery tickets to different socioec.onomic. groups shows that per 
capita spending on state lotteiy tickets by adult high school dropouts was n^ice that of other adults.^® 
In the present analysis, loner)- spending by households headed by persons without a high school degree 
was assumed lobe twice that ofoiherhouseholds. 'I'he share of state lottery revenue contributed by low- 
skill households was calculated as , where li; is the luituber of low-skill households and h[ is 

the number of households in the total population. 

Earnings on Investments Held in Employee Retirement Trust Funds. These state and local revenues 
represent the property income received by government trust funds as owners of capital. These earnings 
are not taxes and cannot be allocated among households. 

State and Local Interest Earnings and Earnings from the Sale of Property. These revenues represent 
ihe. properly income received by government as owner of capital and other proj;xeriy. ‘l‘he.se earnings are 
not taxes and cannot be alhx'aied among households. 

Special Assessments. Ltnv-skill households were assumed to pay none of these taxes. 

Olher Slate, and Local Revenue. 1‘his revenue includes dividends on investmeni, recovery of expen- 
ditures made in prior years, and olher non-tax revenue. Low-skill households w^ere assumed lo fund 
none of this revenue. 


‘58. Charles T. CloTtcIrci'. Philip J. Cook. Julie A. F.dell, and Marian Moore, “State Tortenesat the Turn of the Century Report to the National 
Camhling Impact Study Commission," Duke L'niversiry, April 23, 1QQ9. 
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Appendix B 

Pure Public Goods, Private Consumption Goods, and Population-Based Services 


Fiscal disiribuiion analysis seeks to deierniine ihe governmenibenefils received by a particular group compared 
to taxes ]iaid. A necessar)’ first step in this process is to distinguish gowmment j^rogranis tliat ]iro\ide “]iure public 
goods” as opposed m ''privaie goods.” These two types of expenditures have very different fiscal implications. 

Economist Paul Samuelson is credited with being the first to develop the theor\' of public goods. In his seminal 
19.54 paper "The Pure Theor)^ of Public Expenditure,”^^ Samuelson defined a pure public good (or what he called 
in the ]ia]ieT a “collective consumption good”) as a good “which all enjoy in common in the sense that each 
indhiduals consum]ition of such a good leads to no subtractions from any other indmduals consum]ition of that 
good.” By contrast, a “private consumption good” is a good that “can lie parceled out among different individuals.” 
Its use by one person precludes or diminisbes its use by another. 

A classic example of a pure public good would be a lighthouse; The fact that any particular ship perceives the 
warning beacon does not diminish the usefulnessof the lighthouse to other ships. A typical example of a private con- 
sumption good is a hamburger: When one person eats it, it cannot be eaten by others. 

Fomially, all ]:)ure imblic gixtds will meet two criteria.®'^ 

• Non-rivalrous consumption: Cveryone in a given community can use the good; its use by one person 
will not diminish its utility to others. 

• Zero-cost extension to additional users: Once a pure public good has been initially produced, it 
requires no extra cost tor additional indivhduab to henetit from the good. Exi^ansion of tlie number of 
beneficiahes does not reduce its utility to any initial user and does not add new' costs of production. As 
Nobel prize-winning economist James Buchanan explains, with a pure public good, “Additional con- 
sumers may be added at zero marginal cost,"^^ 

The second ctitetion is a direct corollat)’ of the fiist. If consumption of a good is truly non-iivalroiis, then adding 
extra new consumers will not reduce utility or add costs for the initial consumers. 

The distinction between collective and private consumption goods can be illustrated by considering the differ- 
ence between a reci]7e for itie and an aaual iiiece of pie. A recii^e tor pie is a public consumption good in the sense 
tliat it can shared witli others without reducing its usefulness to the original possessor; moreover, the reci]:)e can be 
disseminated to others with little or no added cost. By contrast, an actual slice of pie is a private consum ption good: 
Its consumption by (ine person bars its consumption by another. Efforts to expand the number of individuals uti- 
lizing tlie pie slice will either reduce tire saiislaction of each user (as each gets a smaller ]iOTtion ot the Initial) or entail 
new' costs (to produce more pie). 

Examples of Governmental Pure Public Goods. Pure public goods are relatively rare. One pnrne example of 
a governmental public good is medical research. If research funded by the National Institutes of Health produces a 
cure for cancer, all Americans will benefit from this discovery'. The benefit received by one person is not reduced l.)y 
the benefit received b)' others; moreover, the value of the discovery to each indivndual would remain the same even 
if the U,S. population doubled. 

.Another notable example of a pure public good is defense expenditure, i'he utility of an .Army division or an air- 
craft earner lies in its effectiveness m combating foreign threats to America. In most respects, one person’s benefit 
tTom defense strength is not reduced Irecause others also benefit. The military' effectiveness ot an Army division or 
an aircraft carrier is not reduced just Ixtcause the size of the civilian population being defended is increased. 


39. Paul A. Samuelson. "The Pure Theoiy' ol Public Expenditure,’’ Reeinv r.JTxuruv’mii.s oriii .SiatLstuas. Vol. .'>6, No. 4 (.1 934). pp. .)87-.389. 

60. A ihird criterion is non-exclusion Irom benelit; it i.s diFlicult to deny members oF a community an automal ic benclil Irom ihe good. This 
aspect of public goods is not cntical to the fiscal allocation issues addressed in this paper. 

61. James \l. Buchanan, TK> D>7iw'7dand.5upp/.y aj Public Gi*0(is. Liberty Fund, Library ol Ec.onomics and Libeny, p. 3.4.3, at tvuM-. c r, cm- 
fil>.iag/!iiacuv'/Bu,-nttnafi/ha.:h(>.5Gintgnts.fi£m[ (March 6, 2007). 


32 



199 


The Heritage Foundation 


finally, individuals may receive psychic saiisfaclion from the pre^erv'alion of wildlife or wilderness areas. I'his 
psychic saiisfaciicm is noi reduced because others receive ihe same benefit and is noi directly effected l)y changes in 
the populaiion. By contrast. enjojmieTit of a national park may be reduced if population increases lead to crowding. 
In consequence, general actiwties to preserve species may be considered a public gt)od, while prowsion ot parks is 
a pnvate good. 

Pure Public Goods Compared to Population-Based Goods. Many gowmment ser\dces that are dubbed 
public goods are not true public goods. Economists 'I'homas MaCurdy and 'bhomas Nechyba state that “relatively 
tew ot the goods produced by [the] government sector are pure public ^oods, in the sense that the cost ot providing 
the same tevel ot the good is invanant to the size of the population.”^" In other words, many government semces 
referred to conventionally as diubtic goods” need to be increased at added expense to the taxjiayeT as the po]iutation 
increases, thereby vinlaiing ihe criterion of zero cost extension to additional users. 

For example, police protection is often incorrectly referred to as a “public good.” True, police do provide a dif- 
fuse service that benefits nearly all members of a community, but the benefit each individual receives troni a police- 
man is reduced by the claims other citizens may make on the policeinan’s time. Someime living in a town ot 500 
protected by a single policeman gets far more proteaion from that policeman than would another individual ]iro- 
tected by the same single policeman in a town of 10,000. 

The National Academy of Sciences explains that gov'emment sendees tliat generally need to be increased as the 
population increases are not real public goods. It refers to these services as “congeslible” goods: If such a program 
remains fixed in size as the number of users increases, it may become ■‘congesied,”and the quality of service will con- 
sequently be reduced. An obvious example would be highways. Other examples of “congestible” goods are sewers, 
parks, fire departments, police, courts, and mail service.®^ These types of programs are categorized as “population- 
based” services in the paper. 

In conirasi to populaiion-bised services, governtnenial pure public goods have odd fiscal properties, i'he fact 
that a low-income person who pays little or nothing in taxes receives benefit from government defense or medical 
research i^rograms does not impose atldetl cost or reduce the utility ot those, programs to other taxi^ayers. Theretore, 
it is inaccurate to say that the non-taxpayei's’ use ot these iirograms imposes a burden on other taxi^ayers. On the 
other hand, non-taxpayers or individuals vv ho pay little in taxes are “free riders” on public goods in the sense that 
they benefit from a good they have not paid for. 


62. Thomas MaCurdy. Thomas Nechyba, and Jay nhaltachary'a, “An r.conomic Y rameworl< for .A.s.sessing the Fiscal Tmpacis cl 1 mmigral ion." 
in James F Smilh and harry Fdmonsl.on, The Immigraik'n Debate; .Studies on the- ncf-’ni.'mit., Df.7?v.'gT-aphii'. ana Fcseai oj hnnugmUon 

(Washinglon, D.C.: Naiioral .Academy Press, 1Q98), p. 16. 

6.5. \'ar1onal Research Council, Th,? Neiv .AmericanN, p. 30.3. 
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Letter from the Alliance of Filipinos for Immigrant Rights and Empower- 
ment (AFIRE), et al. to the Honorable Zoe Lofgren, Chairwoman, Sub- 
committee on Immigration, Citizenship, Refugees, Border Security, and 
International Law 


May 1, 2007 

The Honorable Zoe Lofgren 
Chair 

House Subcommittee on Immigration, Citizenship, 

Refugees, Border Security and International Law 
House of Representatives 
Washington, DC 

Dear Chair Lofgren: 

The undersigned organizations are writing to express our deep concern about the White 
House proposal to immediately institute a new point system to replace our family and 
employment based system of immigration. As we understand the proposal, it represents a 
wholesale shift away from emphasis on family reunification to a new “merit-based” 
system. A fundamental restmcturing of this magnimde, both administrative and 
conceptual, requires extensive analysis, testing, and debate to ensure workability, 
fairness, and protection of core American values. 

Major changes to the conceptual foundations of our immigration system could create 
significant unintended long-term policy challenges. Families are the backbone of 
immigrant communities in this country. Limiting their ability to remain united will 
undermine our ability to facilitate the social, economic, and cultural integration of 
arriving immigrants. These family units help take care of each other’s children so that 
family members can work; they pool resources to start and build businesses and purchase 
homes; and they invest in the next generation by sending young family members to 
college. 

If the Subcommittee intends to explore the point system concept further, we suggest you 
consider a pilot program to test its workability and evaluate its impact. But it cannot 
come as a tradeoff for eliminating the family categories or the ability of legalizing 
immigrants and new workers to sponsor their family members. Nor can a pilot program 
substitute for enacting comprehensive immigration reform now. 

Replacing our current dysfunctional immigration system with a system likely to generate 
even greater uncertainty without sufficient study and testing seems misguided at best. 

We look forward to further exploring these complex issues with the Subcommittee. 

Sincerely, 

Alliance of Filipinos for Immigrant Rights and Empowerment (AFIRE) 

American Immigration Lawyers Association 
Asian American Justice Center 
Asian Law Alliance 
Asian Law Caucus 
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Asian Pacific American Legal Center of Southern California 
Association of Asian Pacific Community Health Organizations 
Church World Service, Immigration and Refugee Program 
Coalition for Comprehensive Immigration Reform 
Hebrew Immigrant Aid Society (HIAS) 

Immigrant Legal Resource Center 
Japanese American Citizens League 
Judson Memorial Church 
Legal Momentum 
Manna for Progressive People 

National Advocacy Center of the Sisters of the Good Shepherd 

National Association of Latino Elected and Appointed Officials (NALEO) Educational Fund 
National Council of La Raza 

National Federation of Filipino American Associations 
National Immigrant Justice Center 
National Immigration Forum 
National Immigration Law Center 

National Network to End Violence Against Immigrant Women. 

NETWORK, A National Catholic Social Justice Lobby 
Organization of Chinese Americans (OCA) 

People for the American Way 
Presbyterian Church (USA) 

Service Employees International Union (SEIU) 

Services, Immigrant Rights and Education Network (SIREN) 

Sikh American Legal Defense and Education Fund (SALDEF) 

Sisters of Mercy of the Americas 

Southeast Asia Resource Action Center (SEARAC) 

United Methodist Church, General Board of Church and Society 
World Relief 
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